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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPEECHNOW.ORG, et al.,

Plaintiffs,
Civ. No. 08-248 (JR)
V.
FEC Response to Plaintiffs’
FEDERAL ELECTION COMMISSION, Proposed Findings of Fact

Defendant.
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DEFENDANT FEDERAL ELECTION COMMISSION’S RESPONSE
TO PLAINTIFFS’ PROPOSED FINDINGS OF FACT

The Federal Election Commission (“Commission”) hereby submits the following
response to the Proposed Findings of Fact filed by plaintiffs SpeechNow.org
(“SpeechNow™), David Keating, Edward Crane, Fred Young, Brad Russo and Scott
Burkhardt (collectively “plaintiffs”). The Commission incorporates by reference its
Memorandum In Support of Response to Plaintiffs’ Proposed Findings of Fact (“FEC
Resp. Mem.”). Set forth below are additional specific objections and responses, as well
as references to the Memorandum in order to note the portions of the Memorandum that
are particularly responsive to specific facts.

“I. SpeechNow.org”

1. Plaintiff SpeechNow.org is an independent group of citizens whose
mission is to engage in express advocacy in favor of candidates who support the First
Amendment and against those who do not. Declaration of David Keating in Support of
Proposed Findings of Fact (hereinafter, “Keating Decl.”) at 11 2, 3; Keating Decl. Ex. H,
Bylaws of SpeechNow.org (hereinafter, “Bylaws™), Art. Il. Toward that end,
SpeechNow.org planned to run television advertisements during the 2008 election cycle

in the states and districts of political candidates whose records demonstrate that they do
not support full protections for First Amendment rights. Keating Decl. at § 15. While it
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appears that SpeechNow.org will not be able to run advertisements in this election, it
would like to run advertisements in future elections, including the 2010 election, similar
to those it intended to run during the 2008 election season. Id. at {{ 15, 30.

FEC RESPONSE: Objection to the use of “independent” as vague and objection
to the extent it contains legal conclusions, including the notion that SpeechNow was not
“able” to run advertisements during the 2008 election cycle. SpeechNow could have
accepted contributions up to the legal limits, but chose not to. (See FEC Facts {1 51-52,
395-401.)

2. Plaintiff David Keating created SpeechNow.org because he believes that
the issue of free speech and the threats posed to it by campaign finance laws are vital to
the future of the nation. Keating Decl. at 1 3. He wants individuals who share this
concern to be able pool their funds so they can speak out as loudly and effectively in
favor of First Amendment rights as possible. 1d. Because federal elections provide a rare
opportunity both to impact public policy—by affecting the political futures of the
candidates who make it—and to influence public debate, Mr. Keating believes that
running advertisements calling for the election or defeat of candidates based on their
support for free speech and association is the most effective way for private citizens to
protect those rights. 1d. In his view, if an individual is permitted to spend unlimited
amounts of money advocating the election or defeat of candidates for office, there is no
reason why groups of individuals should be prevented from doing so. He created
SpeechNow.org to give ordinary Americans the ability to band together to achieve these
purposes. Id.

FEC RESPONSE: Objection, relevance, as David Keating’s political opinions
and motivation for founding SpeechNow are not relevant to the constitutionality of the
challenged provisions. While this paragraph may reflect David Keating’s views,
the portion of Mr. Keating’s declaration cited by plaintiffs, Keating Decl. (Doc-39) { 3,
only supports the first sentence and part of the second and third sentences of this fact.
The cited portion of Mr. Keating’s declaration provides no support for the fourth and fifth
sentences of this proposed fact. Inter alia, the alleged opinion regarding “the most
effective way” and the fourth sentence regarding individuals and groups are unsupported.

Objection to the extent it contains legal conclusion, particularly the inaccurate contention
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that groups are prevented from spending unlimited amounts of money advocating the
election or defeat of candidates.
“A. Structure and Operations of SpeechNow.org”

3. SpeechNow.org is an unincorporated nonprofit association organized
under the District of Columbia Uniform Unincorporated Nonprofit Associations Act,
D.C. Code § 29- 971.01 et seq., and registered as a “political organization” under section
527 of the Internal Revenue Code. Keating Decl. Ex. G, SpeechNow.org Internal
Revenue Form 8871.

FEC RESPONSE: No additional specific response.

4, The general powers of SpeechNow.org lie with five voting “Members.”
Bylaws, Art. I, 8§ 5; Art. I11, 88 1, 2. They are David Keating, Jon Coupal, Edward Crane,
Daniel Shapiro, and Richard Marder. Id. The bylaws also designate four officers of the
association: President, Vice President, Secretary, and Treasurer. 1d., Art. V, § 1. David
Keating is the President and Treasurer of SpeechNow.org, and he administers all of the
association’s affairs. Keating Decl. at § 2. Jon Coupal is the Vice President and
Secretary. Keating Decl. Ex. D, Member Action by Written Consent in Lieu of an
Organizational Meeting of SpeechNow.org.

FEC RESPONSE: No additional specific response.

5. SpeechNow.org will operate solely on private donations from individuals.
Keating Decl. at | 8; Bylaws, Art. 1. Under its bylaws, SpeechNow.org cannot accept,
directly or indirectly, any donations or anything of value from business corporations,
labor organizations, national banks, federal government contractors, foreign nationals,
political parties, or political committees. Keating Decl. at 1 8; Bylaws, Art. VI, § 9; Art
X, §1.

FEC RESPONSE: No additional specific response.

6. Under its bylaws, SpeechNow.org cannot engage in business activities,
including the provision of any goods or services that results in income to SpeechNow.org
or any advertising or promotional activity that results in income to SpeechNow.org, other
than in the form of membership dues or donations. Keating Decl. at § 12. Similarly,
SpeechNow.org cannot offer to any donors or members any benefit that is a disincentive
for them to disassociate themselves with SpeechNow.org on the basis of the
organization’s position on a political issue, and it cannot offer its donors or members
credit cards, insurance policies or savings plans, training, education, business
information, or any other benefits other than those that are necessary to enable recipients
to engage in promotion of SpeechNow.org’s political ideas. Id.; Bylaws, Art. VI, 88 6, 8.

FEC RESPONSE: No additional specific response.
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7. SpeechNow.org is independent of any political candidates, political
committees, and political party committees, and its bylaws require it to operate wholly
independently of any of these entities. Keating Decl. at 1 9; Bylaws, Art. VI, 8 9; Art. X,
88 2-10. SpeechNow.org cannot make contributions or donations of any kind directly or
indirectly to any FEC-regulated candidate or political committee, and it cannot coordinate
its activities, as defined in 2 U.S.C. 88 441a(a)(7)(B) & (C) and 11 C.F.R. Part 109, with
any candidates, national, state, district or local political party committees, or their agents.
Id., Art. VI 8§ 10; Art. X 88 2-10.

FEC RESPONSE: Objection to the use of “wholly independently” as vague and
objection to the extent the use of “wholly independently” as it purports to contain a legal
conclusion.

8. SpeechNow.org’s bylaws prohibit it from using any vendors for services
in producing or distributing its communications featuring a candidate for federal office if
that vendor was also engaged during the same election cycle by the candidate featured in
the communication. Bylaws, Art. X, 8 2. The bylaws similarly prohibit SpeechNow.org
from employing any individuals who were employed during the same election cycle by
any candidate featured in any of SpeechNow.org’s communications. Id., Art. X, 8 3.

FEC RESPONSE: No additional specific response.

9. SpeechNow.org’s bylaws also ensure the independence of the
association’s speech by, among other things, requiring members, officers, employees, and
agents of the association to read and understand the FEC’s rules concerning coordination,
11 C.F.R. § 109.21, Bylaws, Art. X, § 4, and by prohibiting them from engaging in
activities that might lead to coordination with candidates. Id., Art. X, §8 5-10.

FEC RESPONSE: No additional specific response.

10. Under SpeechNow.org’s bylaws, all of the obligations in the previous two
paragraphs must be communicated to all members, officers, employees, agents, and
donors of SpeechNow.org and employees and agents must sign an acknowledgement of
these obligations as a condition of participating in any association activities. Bylaws,
Art. X, § 11. SpeechNow.org’s members and officers have each signed such an
acknowledgment. Keating Decl. Ex. |, SpeechNow.org Affirmation.

FEC RESPONSE: No additional specific response.

11.  SpeechNow.org will solicit donations from individuals for funds to cover
operating expenses and to buy public, political advertising to promote the election or
defeat of candidates based on their positions on free speech and associational rights.
Keating Decl. at § 11. Some of SpeechNow.org’s solicitations will refer to particular
candidates for federal office by name. 1d.; Declaration of Steven M. Simpson in Support
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of Plaintiffs’ Proposed Findings of Fact (hereinafter, “Simpson Decl.”) Ex. 1,
Supplement to AOR 2007-32 (Sample SpeechNow.org Solicitation).

FEC RESPONSE: No additional specific response.

12.  SpeechNow.org’s solicitations will inform potential donors that their
donations may be used for political advertising that will advocate the election or defeat of
candidates to federal office based on their support for First Amendment rights. Keating
Decl. at § 11. Under its bylaws, SpeechNow.org must also advise donors that their
donations are not tax deductible and that they will be spent according to the sole
discretion of SpeechNow.org. 1d. at  13; Bylaws, Art. VI, § 11.

FEC RESPONSE: No additional specific response.
“B. SpeechNow.org’s Planned Political Advertisements”

13. SpeechNow.org plans to run advertisements on television and in other
media during the 2008 election cycle and other future election cycles. Keating Decl. at 1
15-20, 30. SpeechNow.org has prepared television scripts for four such advertisements.
Keating Decl. Ex. J, SpeechNow.org Television Scripts. Two of the advertisements call
for the defeat of Dan Burton, a Republican Congressman currently running for reelection
in the fifth district of Indiana. Both ads criticize Representative Burton for voting for a
bill that would restrict the speech of many public interest groups. The first urges voters to
“Say no to Burton for Congress.” The second states that “Dan Burton voted to restrict our
rights. Don’t let him do it again.” 1d.; Keating Decl. at  18. SpeechNow.org would like
to broadcast these advertisements in the fifth district of Indiana, where Representative
Burton is running for office. Id. at {1 20-24.

FEC RESPONSE: No additional specific response.

14.  The other two advertisements call for the defeat of Mary Landrieu, a
Democratic Senator currently running for reelection in Louisiana. Keating Decl. at  19.
Both ads criticize Landrieu for voting for a law to restrict the speech of public interest
groups. The first urges voters to “Say no to Landrieu for Senate.” The second concludes
by saying that “Our founding fathers made free speech the First Amendment to the
Constitution. Mary Landrieu is taking that right away. Don’t let her do it again.” 1d.;
Keating Decl. Ex. J. SpeechNow.org would like to broadcast these advertisements in
Louisiana, where Senator Landrieu is running for office. Keating Decl. at 1 20-24.

FEC RESPONSE: No additional specific response.
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15. The production costs for these advertisements would be approximately
$12,000. Keating Decl. at 1 21; Simpson Decl. Ex. 2, Declaration of Ed Traz in Support
of Plaintiffs’ Motion for Preliminary Injunction with Exhibits, dated February 8, 2008 at
11 3-5.

FEC RESPONSE: No additional specific response.

16.  The cost to air the advertisements depends on the number of times they are
run and the size of the audience SpeechNow.org wants to reach. Keating Decl. at 11 21-
24; Simpson Decl. Ex. 2 at {{ 3-5.

FEC RESPONSE: No additional specific response.

17. Ideally, Mr. Keating would like to be able to run the ads enough times so
that the target audience could view the ads at least ten times, but that would cost roughly
$400,000. Keating Decl. at 1 24. A less expensive option is simply to run the ads fewer
times. Id. at 1 21-24. In either event, the total costs to produce and run advertisements
in Indianapolis and either Baton Rouge or New Orleans would exceed $120,000. Id. at |
22.

FEC RESPONSE: No additional specific response.

18. Mr. Keating made and will in the future make the decisions about where
and in what races to run SpeechNow.org’s advertisements, although he expects to keep
the other members of SpeechNow.org apprised of his decisions. Keating Decl. at { 25.
Mr. Keating will base his decisions primarily on two factors: (1) the candidates’ records
on freedom of speech and/or campaign finance laws; and (2) whether the race is close
enough that SpeechNow.org’s ads might have an impact on the outcome. Id. at { 26.

FEC RESPONSE: No additional specific response.

19.  Thus, Mr. Keating decided that SpeechNow.org should run ads in
Congressman Burton’s primary because the Congressman voted for H.R. 513, a bill that
restricted the free speech rights of certain nonprofits, as did the majority of House
Republicans, and Mr. Keating felt that he was vulnerable to defeat. Keating Decl. at {
27. Mr. Keating spoke to Congressman Burton’s opponent, John McGoff, and
discovered that he supported freedom of speech and opposed campaign finance laws that
infringed on freedom of speech. Id. As aresult, Mr. Keating concluded that running ads
highlighting Congressman Burton’s record on campaign finance laws would be a good
way to convey to Republicans that they should support freedom of speech and oppose
campaign finance laws that would infringe on rights to free speech. Id.

FEC RESPONSE: No additional specific response.

20. In his conversation with Mr. McGoff, Mr. Keating discussed only Mr.
McGoff’s position on issues. Mr. Keating understands that in order to avoid any
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questions about coordination and to comply with the FEC’s coordination rules, he cannot
speak to candidates, campaigns, or political party committees about their plans, projects,
or needs. Keating Decl. at { 27.

FEC RESPONSE: Objection to the extent contains legal conclusions. Indeed, the
relevant content standards of current coordination regulations permit involvement that is
not “material” and discussion that is not “substantial.” 11 C.F.R. § 109.21(d)(2),(3).1

21. Mr. Keating decided that SpeechNow.org should run ads against Mary
Landrieu because her election is a high-profile race, and she has consistently supported
campaign finance legislation that infringed on freedom of speech. Keating Decl. at { 28.
As a result, Mr. Keating concluded that her opponent could not be worse than she is and
that running ads in her race would increase the chances of her defeat and garner attention
for SpeechNow.org and its message and mission. Id.

FEC RESPONSE: Contemporaneous records show that Senator Landrieu was
selected only after SpeechNow’s consultant took too long preparing the submission of
SpeechNow’s advisory opinion request. Mr. Keating’s conclusion about Senator
Landrieu is unsupported and speculative. (See FEC Facts | 55-57, FEC Resp. Mem. at
3)

22.  SpeechNow.org would run ads in additional races during this election
cycle if it were able to do so. Candidates in whose elections SpeechNow.org would
consider broadcasting advertisements include any candidate who has voted for or against
the Bipartisan Campaign Reform Act; any candidate who voted for or sponsored or
opposed H.R. 513 as passed by the House of Representatives in 2006 or similar
legislation; any candidate who supports or opposes legislation to create a Federal Election
Administration such as that proposed by H.R. 421 in the current Congress. Keating Decl.
at 1 29. More specifically, for this election cycle, SpeechNow.org would like to run
advertisements opposing Democratic congressional candidate Paul Kanjorski in the 11th
district of Pennsylvania. Id.

FEC RESPONSE: Objections to the extent contains a legal conclusion and
suggests that SpeechNow was not able to run ads in additional races. (See FEC Facts

51-52, 395-401.)

! The coordination regulation is expected to be the subject of a new rulemaking as a
result of Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008).
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23. If it is able to, SpeechNow.org will run ads in future election cycles as
well. For instance, in the 2010 election cycle, SpeechNow.org would like to run
advertisements opposing North Dakota Democratic Senator Byron Dorgan and Colorado
Democratic Senator Ken Salazar. Keating Decl. at  30. SpeechNow.org would consider
running advertisements opposing Alaska Republican Senator Lisa Murkowski as well, if
she has a credible primary opponent. Id.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to run ads in future election cycles. (See FEC
Facts 11 51-52, 395-401.)

24.  Assuming SpeechNow.org is able to function and run ads in future
elections, it will make decisions about where to run such ads consistent with the general
approach described above. Keating Decl. at § 26. If SpeechNow.org is able to raise
enough funds, it intends to use methods such as candidate research to determine the past
statements and positions of candidates on free speech as well as public opinion polling to
obtain more information about the viability of particular candidates in particular races.
Id. at § 32.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to run ads in future election cycles. (See FEC
Facts 11 51-52, 395-401.)

25.  SpeechNow.org will disclose its activities under the disclosure and
disclaimer provisions in the Federal Election Campaign Act that apply to independent
expenditures. Keating Decl. at 11 6, 33-36.

FEC RESPONSE: Objection, vague, and objection to the extent contains legal
conclusions. FECA requires disclosure for independent expenditures by political

committees and others, but the disclosure provisions vary depending upon what kind of

entity is making the expenditure. 2 U.S.C. § 434 (b)-(d), (g).
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26.  Accordingly, pursuant to 2 U.S.C. § 434(c), SpeechNow.org will file
statements with the FEC reporting the identities of those who contributed to its
advertisements and other communications that are independent expenditures under FECA
along with the amounts contributed and the other information required by this provision.
Keating Decl. at { 35.

FEC RESPONSE: Objection to the extent contains legal conclusions. While
SpeechNow and David Keating have agreed to disclose the identities of at least certain
contributors as “required by” 2 U.S.C. § 434(c), they have created some ambiguity as to
whether they will disclose the identities of contributors when contributions are used for
purposes such as candidate research and polling, see SN Facts { 24, rather than directly
purchasing advertising time. David Keating’s agreement with a decision not to disclose
some donors calls into question whether SpeechNow will disclose its donors.

(See FEC Facts { 373; “Freeing SpeechNow: Free Speech and Addociation vs. Campaign
Finance Regulation,” Mar. 5, 2008, FEC Exh. 103 at 4.)

27.  SpeechNow.org will not accept any targeted or “earmarked” funds, and, as
a result, it will disclose all of its contributors in its independent expenditure disclosures.
Keating Decl. at  36. Thus, for each independent expenditure SpeechNow.org makes,
Mr. Keating will disclose all donors whose contributions have been used to fund any
portion of the independent expenditure at issue. 1d. All donors to SpeechNow.org will
thus be disclosed in the association’s independent expenditure disclosures. Id.

FEC RESPONSE: See supra Fact 26. Even if SpeechNow and David Keating
were interpreted as agreeing to identify all contributors on the independent expenditure
reports they file pursuant to 2 U.S.C. § 434(c), those reports are submitted on different
forms than those used by political committees, on a different schedule (independent
expenditure reports are filed only once, whereas political committees file periodic reports

of their financial activity), and independent expenditure reports provide less information

to the Commission and the public. (See FEC Facts | 372-373, 442-443.)
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28. Pursuant to 2 U.S.C. § 441d(d)(2), SpeechNow.org’s advertisements will
include a statement indicating that SpeechNow.org is responsible for the content of the
advertisement. Keating Decl. at § 34.

FEC RESPONSE: Objection to the extent contains legal conclusions.

29. Pursuant to 2 U.S.C. 8 441d(a), all of SpeechNow.org’s advertisements
and other communications will include its name, address, and telephone number or World
Wide Web address, along with a statement indicating that the communication was paid
for by SpeechNow.org and was not authorized by any candidate or candidate’s
committee. Keating Decl. at { 33.

FEC RESPONSE: Objection to the extent contains legal conclusions.

30. In addition, as an association organized under section 527 of the Internal
Revenue Code, SpeechNow.org must make regular disclosures of all contributions and
expenditures. Keating Decl. at § 37, Keating Decl. Ex. L, SpeechNow.org IRS Form
8872; Simpson Decl. Ex. 25, Deposition Transcript of Gregory Scott, taken September
24, 2008 (hereinafter, “Scott Dep.”) at 105:2-106:3.

FEC RESPONSE: 527 organizations may choose to pay taxes to avoid disclosure. See
Mobile Republican Assembly v. United States, 353 F.3d 1357, 1360 (11th Cir. 2003).
Disclosures filed by section 527 organizations are not filed on the same schedule, with
the same frequency or in the same level of detail as disclosures by political committees
under the Act. (Compare 2 U.S.C. 88§ 433-434 with 26 U.S.C. 8 527(j). See

FEC Exh. 127-128, 161-162).

C. SpeechNow.org’s Other Activities

31. In addition to creating advertisements for the Burton and Landrieu races,
Mr. Keating has also set up a website, www.speechnow.org, on which he has posted
general information about the association, news stories and editorials about
SpeechNow.org, and information about this lawsuit. Keating Decl. at { 4; Keating Decl.
Ex. A, Web Pages from www.speechnow.org (Home Page).

FEC RESPONSE: No additional specific response.

10
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32. The website allows individuals interested in SpeechNow.org to sign up to
receive more information about the association and to check a box if they might in the
future consider making a donation to SpeechNow:.org if it is legally able to accept
donations. Keating Decl. Ex. A (Sign-up Page). Since the website was created late last
year, about 180 individuals have signed up to receive more information and about 75 of
them have indicated that they would consider making a donation to SpeechNow.org in
the future. Keating Decl. at 5. Mr. Keating has sent articles and other information
concerning SpeechNow.org to the individuals on this list. Id. at  4; Keating Decl. Ex. O,
Information Sent to Interested Visitors of www.SpeechNow.org.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

33. Mr. Keating has also set up a PayPal account to allow individuals to
donate money to SpeechNow.org in the event that the association is legally able to accept
donations. Keating Decl. at § 53; Keating Decl. Ex. M, Email from PayPal.com
confirming SpeechNow.org account.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

1. The Individual Plaintiffs

34. In addition to being the President and Treasurer of SpeechNow.org, Mr.
Keating would also like to donate money to the association to support its mission and
activities. Keating Decl. at 1 39. If and when SpeechNow.org is legally able to accept
donations, Mr. Keating will immediately donate $5,500 to the group, and he would like to
donate more in the future. Id. at 1 39, 51-52.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

35.  Other individuals are also ready, willing, and able to immediately donate
funds that would allow SpeechNow.org to produce and broadcast the ads it has created,
or other similar ads, enough times to have an impact on the audience in the relevant

markets. Keating Decl. at § 39. Edward Crane is willing to donate $6,000. Declaration of
Edward Crane in Support of Proposed Findings of Fact (hereinafter, “Crane Decl.”) at

11
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6. Richard Marder is willing to donate $5,500. Keating Decl. at { 39; Simpson Decl. EX.
3C, SpeechNow.org Request for Advisory Opinion and Supporting Materials, dated
November 14, 2007 (hereinafter, “Advisory Opinion Request”) at 6-8 (Declaration of
Richard Marder in Support of SpeechNow.org Advisory Opinion Request). Fred M.
Young is willing to donate $110,000. Declaration of Fred M. Young, Jr. in Support of
Proposed Findings of Fact (hereinafter, “Young Decl.”) at { 6.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow is not able to accept donations. (See FEC Facts 1 51-52, 395-
401.)

36. Plaintiff Ed Crane is the President of the Cato Institute and a long-time
supporter of free speech and opponent of campaign finance laws. Crane Decl. at { 3, 10.
Mr. Crane is an acquaintance of Mr. Keating’s who agreed both to serve as a member of
SpeechNow.org and to contribute money to the association when Mr. Keating asked him
during the summer of 2007. Id. at § 2. Mr. Crane would like to be able to make
additional contributions to SpeechNow.org in the future. Id. at 8.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow has not been able or will not be able to accept donations. (See
FEC Facts 11 51-52, 395-401.)

37. Mr. Crane supports SpeechNow.org’s mission and believes that calling for
the election or defeat of candidates based on their support for First Amendment rights is
an ideal way both to affect policy—by affecting the political futures of those who make
it—and to promote the importance of free speech. Crane Decl. at § 3. However, Mr.
Crane lacks the time or individual resources to do things like produce television
advertisements about free speech and candidates that can reach a wide segment of the
population. 1d. at 4. Thus, the best way for him to speak effectively against candidates
who support restrictions on free speech is to associate with other like-minded individuals
and a group like SpeechNow.org. Id.

FEC RESPONSE: To the extent that the last sentence is not phrased as an
opinion of Mr. Crane’s, it is unsupported. Plaintiffs have not demonstrated that giving to

a group like SpeechNow is the “best way to speak effectively against candidates.”

Plaintiffs do not compare the effect of such a contribution with, for example,

12
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volunteering for a campaign, contributing to a candidate, contributing to a political party,
emailing friends, or espousing views on a website.

38. Plaintiff Fred Young is the former CEO of Young Radiator Co. in Racine,
Wisconsin. Simpson Decl. Ex. 4, Excerpts from the Deposition Transcript of Fred M.
Young, Jr., taken October 3, 2008 at 22:1-4. Mr. Young has supported various libertarian
and classical liberal causes through the years, including the Cato Institute and the Club
for Growth. Id. at 32:5-7, 87:7-9. Mr. Keating knew Mr. Young through Mr. Keating’s
employment as the executive director of the Club for Growth. Id. at 32:14-33:1. Mr.
Keating contacted Mr. Young and asked if he would agree to contribute money to
SpeechNow.org during the summer of 2007. Young Decl. at § 2. Mr. Young would like
to be able to make additional contributions to SpeechNow.org in the future. Young Decl.
at 1 8.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

39. Mr. Young supports SpeechNow.org’s mission and believes that calling
for the election or defeat of candidates based on their support for First Amendment rights
is an ideal way both to affect policy—Dby affecting the political futures of those who make
it—and to promote the importance of free speech. Young Decl. at 3. However, Mr.
Young is not a political activist and lacks the time and experience to do things like
produce television advertisements that can reach a wide segment of the population. 1d. at
4. Thus, the best way for him to do speak effectively against candidates who support
restrictions on free speech is to associate with other like-minded individuals and a group
like SpeechNow.org. Id.

FEC RESPONSE: To the extent that the last sentence is not phrased as an
opinion of Mr. Young’s, it is unsupported. Plaintiffs have not demonstrated that giving
to a group like SpeechNow is the “best way to speak effectively against candidates.”
Plaintiffs do not compare the effect of such a contribution with, for example,
volunteering for a campaign, contributing to a candidate, contributing to a political party,
emailing friends, or espousing views on a website.

Since Fred Young is willing to spend $110,000, he could easily finance his own

independent expenditures. Mr. Young could hire someone to prepare advertisements for

13
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him, much like he hopes to “hire SpeechNow to do that sort of thing.” (Young
Dep. at 92-32.) It is not difficult for individuals who are capable of making large
contributions to hire consultants to create advertisements. (FEC Facts { 351.)

40.  Two other individuals, Plaintiffs Brad Russo and Scott Burkhardt, would
like to make immediate donations to SpeechNow.org of $100 each. Keating Decl. at {1
50-51.

FEC RESPONSE: Nothing in the Act precludes their proposed contributions to
SpeechNow. Collectively, these $100 contributions are also less than the $1,000
threshold for triggering political committee status under 2 U.S.C. § 431(17).

41. Brad Russo first heard about SpeechNow.org from an acquaintance who
works for the Institute for Justice. Declaration of Brad Russo in Support of Plaintiffs’
Proposed Findings of Fact (hereinafter, “Russo Decl.”) at 2. Because he believes
strongly in free speech and opposes many campaign finance laws, Mr. Russo would like
to be able to support SpeechNow.org and its mission. Id. at | 3.

FEC RESPONSE: No additional specific response.

42. Scott Burkhardt first heard about SpeechNow.org in a news story and
located the association’s website through an internet search. Declaration of Scott
Burkhardt in Support of Plaintiffs’ Proposed Findings of Fact (hereinafter, “Burkhardt
Decl.”) at § 2; Simpson Decl. Ex. 5, Excerpts from the Deposition Transcript of Scott
Burkhardt, taken September 16, 2008 at 9:4-6. Mr. Burkhardt has supported various
libertarian and conservative causes through the years and wanted to donate money to
SpeechNow.org. Burkhardt Decl. at { 2; Simpson Decl. Ex. 5 at 9:10-16. He wrote an
email to SpeechNow.org inquiring about how to donate money to the association, but Mr.
Keating wrote back indicating that SpeechNow.org was not accepting donations. Keating
Decl. at { 50.

FEC RESPONSE: No additional specific response.

43. Both Mr. Russo and Mr. Burkhardt support SpeechNow.org’s mission and
believe that calling for the election or defeat of candidates based on their support of First
Amendment rights is an ideal way both to affect policy—Dby affecting who serves in
Congress, which makes significant policy regarding those rights—and to promote the
importance of free speech. Russo Decl. at | 3; Burkhardt Decl. at { 3.

FEC RESPONSE: No additional specific response.
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44, Even though Plaintiffs Russo and Burkhardt could not themselves finance
the production and broadcast of SpeechNow.org’s ads, they wish to associate with
SpeechNow.org’s other supporters in order to amplify their voices and reach an audience
far greater than they would be able to achieve without SpeechNow.org. Russo Decl. at
4; Burkhardt Decl. at | 4.

FEC RESPONSE: Plaintiffs Russo and Burkhardt can finance the production and
broadcast of advertisements. Individuals can finance advertisements for as little as $50
without SpeechNow. (FEC Resp. Mem. § 11.)

45.  All of the individual Plaintiffs have read, understood, and will abide by
SpeechNow.org’s bylaws, in particular, sections 9 and 10 of Article X of those bylaws.
Keating Decl. at 11 8, 9; Crane Decl. at  5; Young Decl. at { 5; Russo Decl. at { 5;
Burkhardt Decl. at § 5. They further understand that their donations will be used to fund
speech, including advertisements that will advocate the election and/or defeat of
candidates to federal office based upon their positions on freedom of speech and
campaign finance laws, and they understand that SpeechNow.org is an independent group
that will not make any contributions to candidates, political committees or political
parties (or any of their agents) and will not coordinate its activities with candidates,
candidate committees or political party committees. Keating Decl. at § 9; Crane Decl. at
15; Young Decl. at { 5; Russo Decl. at § 5; Burkhardt Decl. at { 5.

FEC RESPONSE: No additional specific response.
“I11.  SpeechNow.org’s Advisory Opinion Request”

46. Mr. Keating set up SpeechNow.org specifically to avoid any concerns
about corruption under the campaign finance laws. Keating Decl. at 11 6, 38. However,
he understood when he created the association that it would be necessary to seek approval
from the FEC to operate without becoming a political committee and being subjected to
the contribution limits and organizational, administrative, and continuous reporting
obligations for political committees. Id. at § 38. He also recognized that it might be
necessary to challenge the application of these provisions to SpeechNow.org in court. 1d.

FEC RESPONSE: David Keating’s views and motivation for creating
SpeechNow are irrelevant to the determination of constitutionality of the provisions
challenged by plaintiffs. The Commission objects to the assertion that SpeechNow was

“set up . . . specifically to avoid any concerns about corruption under the campaign

finance laws” to the extent that it includes a legal conclusion. Regarding Mr. Keating’s
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expressed desire to create an organization “specifically to avoid any concerns about
corruption,” the FECA’s limit on contributions to political committees of $5000 per year
lawfully furthers that goal. Mr. Keating did not just know that he “might” need to
challenge the rules; SpeechNow was created to serve as a test case. (FEC Resp. Mem. at
§1))

47.  Accordingly, on November 19, 2007, SpeechNow.org filed a request for
an advisory opinion (AOR) with the FEC pursuant to 2 U.S.C. § 437f. The request
presented, in essence, three questions: (1) Must SpeechNow.org register as a political
committee as defined in 2 U.S.C. § 431(4), and, if so, when? (2) Are donations to
SpeechNow.org “contributions” (as defined in 2 U.S.C. 8 431(8)) subject to the limits
described in 2 U.S.C. § 441a(a)(1)(C)? (3) Must an individual donor to SpeechNow.org
count his donations to SpeechNow.org among the contributions applicable to his biennial
aggregate contribution limit described in 2 U.S.C. § 441a(a)(3)? See Simpson Decl. Exh.
3A, Advisory Opinion Request, at 4-5.

FEC RESPONSE: No additional specific response.

48. Under FEC rules, the Commission is required to issue a written advisory
opinion within sixty days of accepting a request. 11 C.F.R. 8§ 112.4(a). If it is unable to
render an advisory opinion within that time, the rules state that the FEC “shall issue a
written response stating that the Commission was unable to approve” the request by a
required vote of four commissioners. 1d. The FEC issued its response to
SpeechNow.org’s AOR on January 28, 2008. Because the FEC at the time was without a
full complement of commissioners, it lacked a quorum and thus could not issue an
advisory opinion in response to SpeechNow.org’s request. Accordingly, under FEC
rules, SpeechNow.org’s request was not approved. See Simpson Decl. Ex. 6, Letter from
the Federal Election Commission to Bradley A. Smith and Stephen M. Hoersting from
the Center for Competitive Politics and William H. Mellor, Steven Simpson, and Paul
Sherman from the Institute for Justice, dated January 28, 2008.

FEC RESPONSE: No additional specific response.

49.  However, the general counsel’s office of the FEC issued a draft advisory
opinion in response to SpeechNow.org’s AOR. Simpson Decl. Ex. 7, Draft Advisory
Opinion 2007-32 from the Federal Election Commission, dated January 25, 2008. The
draft advisory opinion concluded that, among other things, SpeechNow.org’s planned
advertisements constitute “express advocacy,” id. at 9:9-12; the donations that Richard
Marder and Plaintiffs Keating, Crane, and Young wish to make to SpeechNow.org would
be “contributions” under 2 U.S.C. § 431(8), id. at 4:26-28; expenditures by
SpeechNow.org on advertisements calling for the election or defeat of candidates for
federal office would be “expenditures” under 2 U.S.C. § 431(9), id. at 4:26-28;
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SpeechNow.org has a “major purpose” of campaign activity; accepting the contributions
noted above to fund its advertisements would make SpeechNow.org a “political
committee” under § 431(4), id. at 12:13-20; as a political committee, SpeechNow.org
would be subject to the contribution limits contained in 2 U.S.C. §8 441a(a)(1)(C) and
441a(a)(3) and the registration, administrative and reporting requirements for political
committees contained in 2 U.S.C. 88 432, 433, and 434, id. at 12:13-20, 13:19-14:5; and
SpeechNow.org would be required to register as a political committee once it received
contributions of more than $1,000 regardless of whether it had made any expenditures, id.
at 12:13-20. In short, the draft advisory opinion concluded that the campaign finance
laws prohibit SpeechNow.org from accepting donations that exceed the contribution
limits in 2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3) to fund its advertisements. 1d. at 14:6-
12.

FEC RESPONSE: The views of the General Counsel are irrelevant. It is well
settled that “[t]he Commissioners are appointed by the President to administer the
agency, the agency’s staff is not.” San Luis Obispo Mothers For Peace v. NRC, 751 F.2d
1287, 1327, aff’d en banc in relevant part, 789 F.2d at 33, 34 (D.C. Cir. 1984). The D.C.
Circuit rejected as a “rather silly suggestion” the argument than an NLRB decision
should be found unreasonable because it conflicted with the General Counsel’s advice.
“It is of no moment . . . what was the General Counsel’s understanding of the case law
before the present decision issued, and the court will take no note of it.” Chelsea
Industries, Inc. v. NLRB, 285 F.3d 1073, 1077 (D.C. Cir. 2002).

50.  The draft advisory opinion was consistent with the FEC’s position on
other groups that make independent expenditures. The FEC has required such groups
both to register as political committees and to abide by contribution limits. See Simpson
Decl., Exs. 8-13, FEC Conciliation Agreements.

FEC RESPONSE: The draft advisory opinion is irrelevant. See supra FEC Resp.
to SN Fact 1 49. Objection to the vagueness of “such groups” and “groups that make
independent expenditures.” The Act requires registration and contribution limits for

some but not every group that makes independent expenditures, and the Commission has

so enforced the Act.
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51. The FEC’s current position with respect to SpeechNow.org does not differ
from the positions stated in the draft Advisory Opinion. Thus, according to the FEC,
SpeechNow.org’s planned advertisements constitute “express advocacy,” Simpson Decl.
Exs. 7 at 9:9-14, and 14, Excerpts from FEC Responses to Plaintiffs’ First Set of
Discovery Requests, dated August 25, 2008; the donations that Richard Marder and
Plaintiffs Keating, Crane, Young, Burkhardt and Russo wish to make to SpeechNow.org
would be “contributions” under 2 U.S.C. § 431(8) and the expenditures by
SpeechNow.org on its proposed advertisements “expenditures” under 2 U.S.C. § 431(9),
id. (FEC Response to Request for Admission No. 3); SpeechNow.org has a “major
purpose” of campaign activity; accepting the contributions noted above to fund its
advertisements would make SpeechNow.org a “political committee” under § 431(4), id.
(FEC Response to Request for Admission No. 1); as a political committee,
SpeechNow.org would be subject to the contribution limits contained in 2 U.S.C. 8§
441a(a)(1)(C) and 441a(a)(3) and the registration, administrative, and reporting
requirements for political committees contained in 2 U.S.C. 88 432, 433, and 434, id.
(FEC Responses to Requests for Admission Nos. 5-12).

FEC RESPONSE: The draft Advisory Opinion is irrelevant. (See supra FEC
Resp. Mem 1 49.) No specific additional response to the statements regarding the FEC’s
current position.

52.  The FEC’s then-chairman, David Mason, issued his own opinion in
response to the draft advisory opinion issued by the FEC office of general counsel.
Simpson Decl. Ex. 15, Dissenting Opinion of FEC Chairman Mason to Draft Advisory
Opinion 2007-32. Chairman Mason concluded that SpeechNow.org ought to be
permitted to operate without contribution limits, although he believed that
SpeechNow.org should have to register as a political committee and comply with the
administrative, organizational, and reporting obligations for PACs. Id. at 5-6.

FEC RESPONSE: Irrelevant. Chairman Mason was not speaking for the
Commission. The Commission cannot exercise its duties and powers without a majority
vote of its six Commissioners. See 2 U.S.C. 8 437¢c(c); 2 U.S.C. 8 437f(b) (“No opinion

of an advisory nature may be issued by the Commission or any of its employees except in

accordance with the provisions of this section.”)
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53. David Keating, as treasurer of SpeechNow.org, is directly responsible for
complying with the reporting requirements that apply to SpeechNow.org and signing all
reports. Keating Decl. at { 14; Bylaws, Art. V, 8 8.

FEC RESPONSE: No additional specific response.

54. Under 2 U.S.C. 8§ 437g(d) and the FEC’s practices and policies, David
Keating, as treasurer of SpeechNow.org, would be liable in his official capacity for any
violations of the contribution limits or reporting obligations that apply to
SpeechNow.org. Simpson Decl. Ex. 14 (FEC Responses to Requests for Admission Nos.
10 & 11).

FEC RESPONSE: The Commission’s policies are as follows:

A committee “treasurer will typically be subject to Commission
action only in his or her official capacity.” See Statement of Policy
Regarding Treasurers Subject to Enforcement Proceedings,

70 Fed. Reg. 1 (Jan. 3, 2005). In this regard, a “probable cause finding
against a treasurer in his or her official capacity makes clear to the
district court in enforcement litigation that the Commission is seeking
relief against the committee, and would only entitle the Commission to
obtain a civil penalty from the committee.” Id. at 4-5.

See FEC Response to Plaintiffs’ Requests for Admission 10-11, FEC Responses to
Plaintiffs’ First Set of Discovery Requests (Aug. 25, 2008) at 27-28, FEC Exh. 160;
Statement of Policy Regarding Treasurers Subject to Enforcement Proceedings,

70 Fed. Reg. 1 (Jan. 3, 2005).)

55. Under 2 U.S.C. § 437¢g(d) and the FEC’s practices and policies, David
Keating, as treasurer of SpeechNow.org, would be liable in his personal capacity for any
knowing and willful violations of the contribution limits or reporting obligations that
apply to SpeechNow.org. Simpson Decl. Ex. 14 (FEC Responses to Requests for
Admission Nos. 10 & 11).

FEC RESPONSE: As treasurer, David Keating is responsible for violations by
the committee under the following circumstances:

“IWT]hen information indicates that a treasurer has knowingly and
willfully violated a provision of the Act or regulations, or has recklessly
failed to fulfill duties specifically imposed on treasurers by the Act, or
has intentionally deprived himself or herself of the operative facts giving
rise to the violation, the Commission will consider the treasurer to have
acted in a personal capacity and make findings (and pursue conciliation)
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accordingly.” Id. at 1, 5, 6. In addition, “[i]f a past or present treasurer
violates a prohibition that applies generally to individuals, the treasurer
may be named as a respondent in his or her personal capacity, and
findings may be made against the treasurer in that capacity. In this way,
a treasurer would be treated no differently than any other individual who
violates a provision of the Act.” Id. at 5n.7, 6. “Should the
Commission file suit in district court following a finding of probable
cause against a treasurer in his or her personal capacity, judicial relief,
including an injunction and payment of a civil penalty, could be
obtained against the treasurer personally.” Id. at 5 (citation omitted).

See FEC Response to Plaintiffs’ Requests for Admission 10-11, FEC Responses to
Plaintiffs’ First Set of Discovery Requests (Aug. 25, 2008) at 27-28, FEC Exh. 190.

56. The FEC believes that the plaintiffs in this case are aware of the
contribution limits, registration requirements, and disclosure requirements that will apply
to them if SpeechNow.org engages in the activities described in its AOR and its
Amended Complaint. 1d. (FEC Response to Request for Admission No. 2).

FEC RESPONSE: No additional specific response.

57. If David Keating, Ed Crane, Fred Young, or Richard Marder made
contributions to SpeechNow.org in the amounts and for the purposes stated in their
declarations, their contributions would violate the law because they exceed the
contribution limits contained in 2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3). Simpson
Decl. Ex. 14 (FEC Response to Request for Admission No. 12).

FEC RESPONSE: No additional specific response.

58. If SpeechNow.org were able to accept the contributions of the individual
plaintiffs and Richard Marder, SpeechNow.org would have enough money to fund
advertisements in at least two election contests. Keating Decl. at § 22; Simpson Decl. Ex.
2 at 4; see Keating Decl. Ex. K, Traz Group Bid for Burton and Landrieu
Advertisements.

FEC RESPONSE: This proposed fact incorrectly suggests that SpeechNow is
unable to accept contributions up to the legal limits. In fact, plaintiffs could accept
contributions of up to $5,000 from each of the five individual plaintiffs and from

Richard Marder, subject only to the possible application of the aggregate contribution

limit on Mr. Young’s contribution. See 2 U.S.C. 88 441a(a)(1)(C), 441a(a)(3).
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59.  Without those contributions, however, SpeechNow.org lacks the funds to
run such advertisements. Id. at ] 40.

FEC RESPONSE: Evidence in the record suggests that had SpeechNow engaged
in a modicum of fundraising within the contribution limits, possibly just by accepting
donations from those who had expressed an interest, it would have had the funds to run
advertisements comparable in scope to the ad buys for the Burton and Landrieu races that
Mr. Keating selected. (FEC Facts {{ 392-394.)

“IV. The Effect of Contribution Limits on the Plaintiffs”

60.  The contribution limits contained in 2 U.S.C. 8§ 441a(a)(1)(C) and
441a(a)(3) prevent plaintiffs Keating, Crane, and Young and Richard Marder from
making the donations to SpeechNow.org that they currently wish to make. Simpson
Decl. Ex. 14 (FEC Responses to Requests for Admission Nos. 1-3, 5-13); Advisory
Opinion Request at 6-8 (Declaration of Richard Marder in Support of SpeechNow.org
Advisory Opinion Request); Keating Decl. at § 39; Crane Decl. at § 6; Young Decl. at |
6.

FEC RESPONSE: Like other proposed facts, this proposed fact incorrectly
suggests that SpeechNow is unable to accept contributions up to the legal limits. In fact,
plaintiffs could accept contributions of up to $5,000 from each of the five individual
plaintiffs and from Richard Marder, subject only to the possible application of aggregate
contribution limit on Mr. Young’s contribution. See 2 U.S.C. 88 441a(a)(1)(C),
441a(a)(3).

61.  Both SpeechNow.org and David Keating as its treasurer face a credible
threat of prosecution if SpeechNow.org accepts contributions over the limits contained in
2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3), and David Keating, Ed Crane, Fred Young and
Richard Marder face a credible threat of prosecution if they make contributions to
SpeechNow.org above those limits. Simpson Decl. Ex. 14 (FEC Responses to Requests
for Admission Nos. 1-3, 5-13).

FEC RESPONSE: No additional specific response.

62.  The laws and the FEC’s regulations contained in 2 U.S.C. § 441a(a)(1)(C)
and 11 CFR § 110.1(d) prevent SpeechNow.org and/or David Keating from accepting
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additional donations above the contribution limits. Simpson Decl. Ex. 14 (FEC
Responses to Requests for Admission Nos. 1-3, 5-13); Keating Decl. at { 39.

FEC RESPONSE: No additional specific response.

63. Based on the cost estimates for SpeechNow.org’s ads targeted at the
elections of Representative Burton and Senator Landrieu, to run ads in only two elections
in the future would cost SpeechNow.org at least $120,000. Keating Decl. at § 31. Thus,
without the donations that David Keating, Ed Crane, Fred Young, and Richard Marder
wish to make to SpeechNow.org, or other donations of the same amount, SpeechNow.org
will not have sufficient funds to pay for the advertisements it wishes to produce and
broadcast in the future. Id. at 1 40.

FEC RESPONSE: Evidence in the record suggests that had SpeechNow engaged
in a modicum of fundraising within the contribution limits, possibly just by accepting
donations from those who had expressed an interest, it would have had the funds to run
advertisements comparable in scope to the ad buys for the Burton and Landrieu races that
Mr. Keating selected. (FEC Facts {f 392-394.)

“A.  Contribution Limits Increase the Cost and Burden of Raising Money.”

64. Raising money under contribution limits is more difficult than raising

money outside of those limits. Simpson Decl. Ex. 16, Mariani v. United States,

212 F.3d 761 (3d Cir. 2000) at 768; Simpson Decl. Ex. 17, Excerpt of District

Court Findings of Fact in Mariani v. United States, 80 F. Supp. 2d 352 (M.D. Pa.

1999) at 370.

FEC RESPONSE: It is no doubt true that for some organizations raising funds
through unlimited contributions is easier than raising funds within contribution limits.
The particular findings by both courts in Mariani were, however, premised in part on the
fact that soft money could be raised from entities that could not otherwise make
contributions, corporations and labor organizations. SpeechNow, on the other hand,
asserts that it will not accept contributions from corporations and labor organizations.

(SN Facts 1 5.)

65.  During the 1999-2000 election cycle, approximately 3.5 million
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Americans made a political contribution at the federal level. Declaration

of Rodney Smith in Support of Plaintiffs” Proposed Findings of Fact

(hereinafter, “Smith Decl.”) at § 24. This figure represents only about

1.2% of the total voting age population. 1d. Eighty percent of those

donors, or roughly 2.7 million people, gave less than $200. Id.

FEC RESPONSE: The Court should decline to enter this fact because it is
outdated and contradicted by other, more reliable sources. Smith’s report contains
information from only one election cycle, 1999-2000, regarding the number of federal
donors. The number of donors from one election cycle, without any comparison to
other more recent cycles, sheds little to no light on the ability of fundraising
organizations to raise additional funds by, for example, recruiting additional donors.
Much more probative and material are the facts which demonstrate that the national
political parties successfully recruited new donors when they were no longer permitted to
receive unlimited contributions (see FEC Facts 1 385-91). According to reports of
actual donor numbers from the national party committees themselves, the parties have
added millions of new donors this decade, and the total number of federal donors is now
dramatically different from the estimate done by Smith from the 2000 election cycle.
(See FEC Resp. Mem. at 7-8.)

In addition, Smith did not disclose all the sources for this portion of his report, as
required by Rule 26(a)(2)(B). At his deposition, Smith erroneously claimed to have
obtained his number of total donors from FEC reports, which is impossible since
contributors giving $200 or less in calendar year are not itemized in FEC reports. He
later admitted that the total number of donors had been derived from a national poll. The

footnote explaining the source was contained in an amicus brief he submitted to the

district court in McConnell v. FEC, but not in the identical chart in his expert report. (See
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Smith Dep. at 136-37 & Dep. Exh. 5 at 1a.) Finally, Smith altered his report to covert it
into a declaration after the deadline for disclosing reports. (See infra FEC Response to
Plaintiffs” Proposed Fact { 76.)

Smith’s report also failed to comply with other requirements of Rule 26. Rule
26(a)(2)(B) provides that that expert reports must contain, among other disclosures, a list
of all publications authored by the expert in the previous ten years, a list of all cases
during the previous four years in which the witness testified at trial or was deposed as an
expert, and the compensation paid to the expert for study and testimony in the case.
Under Rule 37(c)(1), a party that fails to make these disclosures cannot use that witness’s
testimony unless its failure was substantially justified or harmless, or if the court decides
that other sanctions are more appropriate. Other sanctions may include reasonable
expenses, including attorney’s fees, caused by the failure. See Pell v. E.l. Dupont De
Nemours & Co., Inc., 231 F.R.D. 186, 193-94 (D. Del. 1986) (explaining that remedies
for failure to make Rule 26(a)(2)(B) expert disclosures can include precluding use of
expert’s report and re-deposition of witness); Dunkin Donuts, Inc. v. Patel, 174 F. Supp.
2d 202, 213-14 (D.N.J. 2001) (recommending that expert report which failed to include
Rule 26(a)(2)(B) disclosures, including compensation and previous testimony, be struck).
SpeechNow failed to disclose a list of all publications authored by expert Rodney Smith
in the previous 10 years, a list of all cases during the previous four years in which he
testified at trial or was deposed as an expert, and any compensation he received.

Furthermore, the Commission notes that Plaintiffs did not produce an earlier draft
of Rodney Smith’s report that had been submitted by Smith to plaintiffs’ counsel

(attached hereto as Exh. 155) until the day of his deposition. Without it, the Commission

24



Case 1:08-cv-00248-JR  Document 55  Filed 11/21/2008 Page 25 of 71

was deprived of an opportunity to pursue lines of questioning that would have tested
Smith’s credibility.

For example, Smith’s final report, used to cross-examine him at deposition
(attached hereto as FEC Exh. 156), includes a statement that “the contribution limits
mandated by campaign finance reform severely cripple [the ability of challengers and
startup advocacy groups] to accumulate enough cash reserves to effectively finance their
growth” (id. at 6). The early draft did not include this statement. Having not timely
received a copy of the draft report, the Commission did not know that this statement had
been inserted into the final report after it had been reviewed by counsel. If aware,
counsel for the Commission could have asked about the statement’s genesis, and further
probed its evidentiary support.

Similarly, Smith’s final report includes a statement, not included in the draft
report, which asserts that due to campaign finance limits, “most non-wealthy challenger
candidates and start-up advocacy groups are out of business before they ever get started.”
Without the draft report, the Commission was unaware that it had been inserted late in the
process after interactions with plaintiffs’ counsel, and was deprived of an opportunity to
ask about the subject.

The late production of this draft report adversely affected the Commission’s
deposition of Smith, an opportunity to create doubt about his credibility. See EIm Grove
Coal Co. v. Director, O.W.C.P, 480 F.3d 278 (4th Cir. 2007) (“[W]e are unable, in these
circumstances, to agree that [defendant’s] expert witnesses could be properly and fully
cross-examined in the absence of the draft reports . . .. [T]he disclosure to [plaintiff] of

the pertinent draft reports . . . was potentially important to a full and fair cross-
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examination and to the truth-seeking process.”); EEOC v. United Parcel Servs., Inc., 149
F. Supp. 2d 1115, 1139-40 (N.D. Cal. 2000) (noting critical effect that late-produced
draft reports and ensuing re-deposition had on expert’s credibility); Bowers v. Nat’l
Collegiate Athletic Ass’n, 564 F. Supp. 2d 322, 342 (D.N.J. 2008) (imposing sanctions on
plaintiff’s counsel where “[p]laintiff's belated disclosure of draft expert reports deprived
Defendants of the opportunity to test the independence and reliability of [the expert’s]
opinion”™).

66. In terms of donors who give more than $200, there is roughly one donor

for every 350 people or one donor out of every 200 households in the average

congressional district. Smith Decl. at ] 25.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  65. In
addition, by relying only on donors who give more than $200, this statistic is especially
divorced from reality due to the surge in new donors below $200 in the intervening years
since 2000. (See FEC Resp. Mem. at 7-8.)

67.  There is an inverse functional relationship between a group’s fundraising

costs and its average contribution. The higher the average contribution, the lower

fundraising costs will be as a percentage of gross receipts. The reverse is also
true. The lower the average contribution, the higher the fundraising cost will be.

Smith Decl. at { 32.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

68. Due to contribution limits, political fundraising has shifted from a low-

volume, high-dollar process to a low-dollar, high-volume process. Smith Decl. at
19.
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FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

69.  When the average contribution amount decreases and the number of

contributions received increases, the cost of generating additional contributions

increases. Smith Decl. at § 32. To make up for lost revenue resulting from the
imposition of contribution limits, the volume of smaller contributions must

increase as the average contribution amount declines. Id.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)

70. Thus, contribution limits result in unavoidably higher fundraising costs.
Smith Decl. at { 32.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

71.  Every fundraising operation must spend money to acquire new donors.

Smith Decl. at ] 35. The goal of this process, commonly referred to as

“prospecting,” is to avoid losing money. Id.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)

72.  The cost of acquiring a new donor is often higher than the amount actually
received from that donor. Smith Decl. at § 37.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
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9-10.) Moreover, Smith admits that his report contains no data that supports this specific
proposition. (Smith Dep. at 83-84, FEC Exh. 15.)

73. If an organization breaks even in the prospecting process, it is using the

first contribution it receives from a new donor to finance the cost of acquiring that

new donor. Smith Decl. at § 35. But if an organization cannot break even in its
prospecting, then its growth must be partially funded out of general operating
funds. 1d.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

74. There are only two ways a fundraising operation can grow. The first is by

increasing the average contribution. Smith Decl. at § 37. The other is by

prospecting for more donors. Because contribution limits limit every group’s
ability to increase its average contribution amount, the only alternative is to

acquire more donors. Id.

FEC RESPONSE: The Court should decline to enter this proposed fact, which is
unsupported by any evidence regarding the burdens or actual cost of fundraising (see
FEC Mem. at 9-10) and contradicted by the witness’s own testimony. Smith admits that
average contribution amounts can increase without a change in the contribution limits by
convincing donors who have not given the legal maximum to contribute more. (Smith
Dep. at 145-46, FEC Exh. 15.)

75.  Acquiring more donors is extremely difficult if not virtually impossible

without adequate cash reserves or a donor-acquisition program that can be

operated on a break-even basis. Smith Decl. at { 37.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)
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“B.  Contribution Limits Inhibit the Ability of Groups Like SpeechNow.org to get
Started.”

76.  The data on average contributions to the top 10 non-party, federally
focused 527 organizations in 2004 demonstrate that newly formed 527 political
organizations tend to raise funds from a few large contributors, compared to more
established 527 organizations. Declaration of Jeffrey Milyo, Ph.D., in Support of
Plaintiffs’ Proposed Findings of Fact (hereinafter, “Milyo Decl.”) at { 87.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any findings of fact concerning Jeffery Milyo’s discussion of the
“top non-party, federally focused 527 organization in 2004 because such groups are not
representative of independent political committees generally, Milyo’s analysis of such
groups is rife with misstatements and errors, and Milyo’s narrow data do not support his
broad conclusions. (See FEC Resp. Mem. at 15-18.)

In submitting their proposed findings of fact, plaintiffs did not cite their
previously disclosed expert reports from Jeffery Milyo and Rodney Smith; instead,
plaintiffs relied on new “declarations” from both of their experts, documents the
Commission saw for the first time when briefs were filed on October 28, 2008. Plaintiffs,
in effect, have submitted supplemental expert reports contrary to the Federal Rules of
Civil Procedure and the Joint Scheduling Order in this case. These new declarations
create logistical difficulties for the parties, and in the case of Milyo’s declaration, include
new substantive argument and deletions of required information.

When a party relies on an expert witness, Rule 26(a)(2) of the Federal Rules of
Civil Procedure requires an expert report to include a complete statement of all the
expert’s opinions, the witness’s qualifications, a list of other cases in which the witness

was involved, and the compensation that witness will receive for his study and testimony.

(See also supra Response to SN Facts § 65.) The Joint Scheduling Report in this case
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required all primary expert reports to be produced by August 15, 2008. After that date,
expert reports may only be supplemented until 30 days before trial (see Fed. R. Civ. P
26(e)(2), 26(a)(3)), but “only when a party discovers the information it has disclosed is
incomplete or incorrect.” Colesv. Perry, 217 F.R.D. 1, 4 (D.D.C. 2003). “Fed. R. Civ.P
26(e) does not grant a license to supplement a previously filed expert report because a
party wants to ... .” Id. Here, plaintiffs can offer no justification for the new
declarations. As stated in Coles, the purpose of requiring the disclosure of expert reports
“iIs to prevent unfair surprise at trial and to permit the opposing party to prepare for the
expert’s cross examination.” 217 F.R.D. at 4. Conversely, “when the expert supplements
her report by addressing a new matter after discovery has ended, the very purpose of the
rule is nullified.” Id. Plaintiffs’ reliance on their experts’ new declarations is thus
inappropriate.

While large portions of the new declarations merely restate the expert reports, and
thus do not significantly prejudice the Commission, even those sections unnecessarily
create logistical headaches for the parties and the Court. When the Commission took the
depositions of Smith and Milyo, a significant portion of their testimony commented on
specific sections and paragraphs of their reports. Now, to discuss deposition testimony
referencing the reports, additional citations to the declarations may also be needed.

In addition to the unnecessary citation complications introduced by plaintiffs’ new
expert declarations, Milyo’s declaration also includes new substantive argument and
conceals important information. For example, in his new declaration, Milyo has largely
rewritten the portion of his expert report concerning the “Equi-Marginal Principle.”

(Compare Milyo Decl. at |1 34-39 with “Report on SpeechNow.org et al. v. FEC” by
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Jeffery Milyo, (“Milyo Report”) § 4.2, Milyo Dep. Exh. 1, FEC Exh. 157.) Paragraph 36
of the new declaration contains completely new argument and paragraphs 37 through 39
also contain substantive additions. Plaintiffs’ proposed findings of fact paragraphs
99-101 rely directly on these new sections. Milyo’s application of the Equi-Marginal
Principle was discussed at length during his deposition, and it appears that plaintiffs
believe that it needs additional support. (See FEC’s Response to SN Facts 19-20; Milyo
Dep. at 193-204, FEC Exh. 12.) Paragraph 44 of Milyo’s declaration, discussing both the
“equi-marginal principle” and the concept of “revealed preference,” is also a new
addition to his report. (Compare Milyo Decl. at 1 44 with Milyo Report 8§ 4.3, FEC Exh.
157.) When discussing the Equi-Marginal principle, plaintiffs should be required to rely
on Milyo’s original report rather than his new declaration.

Milyo’s new declaration also omits several pieces of information required by the
Federal Rules of Civil Procedure to appear in expert reports. For example, the
declaration removes information about how much Milyo is being paid to be a witness in
this case. Milyo’s declaration also removes information about export reports and
testimony he has given in previous cases. Notably, in 2007, Milyo was hired by the
Institute for Justice, counsel for plaintiffs in this case, to produce a different report
concerning “a regulatory burden associated with campaign finance disclosure” in
Sampson v. Coffman. (Milyo Dep. at 25, FEC Exh. 12; Milyo Report at 4, Milyo Dep.
Exh. 1, FEC Exh. 157.) In addition to preparing an expert report in Sampson v. Coffman,
Milyo was paid $30,000 by the Institute for Justice to write a report entitled “Measuring
Campaign Finance Disclosure Costs” in 2007. (Milyo Report, Curriculum Vitae, FEC

Exh. 157.) These are the kinds of matters that courts often examine when probing for
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bias. Milyo is also a “senior fellow” at, and recently received a stipend from, the Cato
Institute, a think-tank at which Edward Crane, a plaintiff in this case, is the President.
(Milyo Report, Curriculum Vitae, FEC Exh. 157; Milyo Dep. at 41, FEC Exh. 157.)
Similarly, Milyo serves as an academic advisor for the Center for Competitive Politics,
also counsel for plaintiffs in this case. (Milyo Report, Curriculum Vitae, FEC Exh. 157.)
Given that Milyo removes information from his declaration related to his potential bias,
the Court should enter a finding of fact detailing his relevant past work and associations.

77. With the exception of Swift Vets and POWSs for Truth, those 527s with the
smallest average contributions (and most numerous contributors) were all either
established prior to 2003, or are associated with a well-established organization.
Milyo Decl. at 1 88. Newer groups such as America Coming Together, the Joint
Victory Fund, the Media Fund, Progress for America, and Citizens for a Strong
Senate all relied on relatively few large contributors. Id.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any findings of fact concerning Milyo’s discussion of the “top
non-party, federally focused 527 organization is 2004 because such groups are not
representative of independent political committees generally, Milyo’s analysis is rife with
misstatements and errors, and Milyo’s narrow data do not support his broad conclusions.
(See FEC Mem. at 15-18.)

78.  America Coming Together received seed funding from four individuals, in
the amount of $ 2.025 million, before there was a public announcement of its
existence. It then received additional seed funding—including $ 2 million apiece
from George Soros and Peter Lewis—that was widely reported in the media and
served the purpose of quickly and effectively assuring political donors of the
credibility and competence of this new organization, while at the same time
signaling that among the many competing groups that would be working to
support progressive ideas and candidates, this was one that political contributors
should focus on. Milyo Decl. at 1 89. Swift Vets & POWs for Truth received

nearly all of its seed funding from just three donors. Id. at 11 90.
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FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
whatsoever regarding the role of “seed funding” in the formation of political
organizations or what significance large contributions to an independent group have for
potential donors. (See FEC Mem. at 15-16, 18.)

79. Without large initial contributions, new political organizations,

especially those that are issue-oriented and do not benefit from an

association with some pre-existing trade association or labor union, are

less effective participants in the public debate. Milyo Decl. at § 92. Limits

on contributions to political groups are likely to be particularly harmful to

new and independent political organizations. Id. at { 93.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
regarding the role of “seed funding” in the formation of political organizations or what
significance large contributions to an independent group have for potential donors. (See
FEC Mem. at 15-16.) Importantly, Milyo fails to consider or even attempt to account for
the thousands of registered non-connected political action committees that operate
successfully. (See FEC Facts {{ 376-79, 383).

80. Under contribution limits, unless a start-up group happens to be

advocating or opposing a high-profile issue that is receiving tens of

millions of dollars of free publicity via the national media, or the group

has some special connection to a corporation or labor union, that group

will not be able to raise enough money to have a meaningful impact on

any election. Smith Decl. at ] 11.

FEC RESPONSE: SpeechNow’s proposed facts claim that the Act’s contribution

limits prevent it from raising the “seed money” necessary to “get started.” (See SN Facts
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111 83, 85, 87, 88.) SpeechNow nowhere specifies how much money is necessary to meet
this elusive threshold, and the Commission is aware of no Court that has ever held a
contribution limit unconstitutional simply because a would-be political actor claims it
cannot raise enough “seed money,” or of any Court that has otherwise invoked the
concept. (See FEC Mem. at I11.C.)

Nevertheless, SpeechNow appears indeed capable of raising whatever “seed
money” it purports to need. SpeechNow has received a considerable amount of free
publicity (FEC Facts at {{ 403-08), and attracted a significant number of supporters and
potential contributors (id. at {1 396-401), but has chosen not to accept any contributions
during the pendency of this litigation, and declined any of the contributions offered to
date (id. at 1 398-400.) (See also FEC Resp. Mem. at 15-16.) In any event, because the
Constitution does not grant competing political actors any rights to equal publicity, equal
resources, or equal political influence, this fact is irrelevant, and the Court should not
enter it. (See id. at 14)

81. Most of the big money raised via the Internet has been the direct result of

a candidate and/or cause benefitting from a huge amount of free publicity. Smith

Decl. at § 42. This makes raising money via the Internet out of reach for the vast

majority of non-wealthy candidates and start-up organizations. Id.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

82. Because the cost of acquiring new donors is often greater than the amount

received from a new donor, small groups usually start at a loss and remain there

until they go into debt and/or cease to exist. Smith Decl. at { 10.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.) In fact, Smith admits (1) that his report contains no data that supports this specific
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proposition (Smith Dep. at 83-84, FEC Exh. 15) and (2) that in his report he fails to
identify a single group that went “out of business” due to contribution limits (id. at 123).

83.  Asaresult, it is crucial for new organizations to have seed money that
allows them to begin to advance their mission before a successful program of
larger-scale fundraising can take place. Smith Decl. at § 35. This is particularly
true when an organization is working on an issue for which there is not an
overwhelming and sustained amount of outrage throughout all quarters of the
public and the media that generates a strong demand for the change favored by the
organization. Id. at  11; Keating Decl. at  41; Crane Decl. at { 10.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80, 82.

84. Right now, the issue of restrictions on free speech from campaign finance
laws is not such an issue. Keating Decl. at  41.

FEC RESPONSE: The Constitution does not grant competing political actors any
rights to equal publicity, equal resources, or equal political influence. (See FEC Resp.
Mem. at 111.C.) Consequently, the publicity garnered by campaign finance issues in
general, or by SpeechNow in particular, is irrelevant, and the Court should decline to
enter this fact.

85.  SpeechNow.org will need to spend substantial funds on advertisements in

order to raise the profile of this issue and thus add more donors, both large and

small, to the cause. Keating Decl. at 1 41. However, without initial seed funding,

SpeechNow.org lacks the funds necessary to convince donors that it is a viable

going concern that has already produced advertisements consistent with its

mission. Id.; Crane Decl. at 1 10.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80.

86.  Convincing donors that SpeechNow.org is a viable going concern—which

SpeechNow.org can only do by producing and running advertisements—is a

prerequisite to the success of any larger-scale fundraising effort. Keating Decl. at

141; Crane Decl. at  10; Smith Decl. at | 22.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

87.  Because of the contribution limits, SpeechNow.org and groups like it
cannot receive the seed funding, in the form of large donations over the limits,
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that they need to get started and have an effective impact on elections. Keating
Decl. at 1 41; Smith Decl. at ] 22.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

88.  The longer SpeechNow.org has to go without seed funding, the more it
will be delayed in producing and running its political advertisements and thus in
undertaking larger-scale fundraising based on a reputation for taking actions that
advance its mission in the real world. Keating Decl. at ] 43.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80.

89. Even assuming that SpeechNow.org could somehow raise enough

money in increments of $5,000 or less per donor to pay for its advertisements,

the contribution limits applicable to political committees would, by making it

harder to gather funds, still greatly limit the number of times it could run those

ads. Keating Decl. at T 44. The limits would also restrict SpeechNow.org’s

ability to run additional advertisements concerning other federal candidates in

other races. Id.

FEC RESPONSE: Evidence in the record suggests that more money can be
raised by seeking out new donors. (See FEC Resp. Mem. at I11.A.) SpeechNow has not
even attempted any fundraising. The Court thus should not enter a finding of fact based
on Mr. Keating’s speculative and conclusory testimony.

90.  Contribution limits not only deprive groups like SpeechNow.org of the

large donations necessary to get off the ground, but they also deprive such groups

of the signal that a large donation sends to potential donors: that the new
organization has the potential to be effective. Milyo Decl. at { 54. Large donations
also resolve the uncertainty of potential donors who would otherwise either not
contribute or would be forced to “play it safe” and donate to other, more

established groups, even when those groups do not represent the donors” most
favored cause. Id.

FEC RESPONSE: The Court should decline to enter Plaintiffs proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
regarding the role of “seed funding” in the formation of political organizations or what

significance large contributions to an independent group have for potential donors. (See
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FEC Mem. at 18.) Specifically, Milyo presents no empirical nor anecdotal evidence of

even a single donor being forced to “play it safe” or donate to “groups that do not

represent the donors’ most favored cause.” (Milyo Decl. 1 54.)

“C.

Contribution Limits Make it Harder for the Individual Plaintiffs to Associate
for the Purpose of Speaking Effectively.”

91.  The basic economic concepts of specialization and division of labor apply
in the setting of groups that engage in any sort of advocacy, including
independent express advocacy: some individuals have a comparative advantage
in funding a cause, some in articulating a message for a cause, and some in
developing a strategy for disseminating that message. For this reason, individuals
who come together as political groups do so because such a voluntary association
makes them more effective in their cause. Milyo Decl. at { 50.

FEC RESPONSE: The Plaintiffs’ proposed finding of fact is irrelevant because

registering as a political committee would not prevent them from coming together to take

advantage of any specialization or division of labor; the only constraint is on how much

money any one individual can contribute to a political committee. (See FEC Mem. at

19.) Additionally, Milyo’s claims about why individuals come together to form political

groups are unsupported conjecture. (See Milyo Decl. §50.) Milyo has not conducted any

investigations, nor does he cite any investigations concerning why individuals forms

political groups or what makes a political group “effective.” Id.

92.  The individual plaintiffs wish to join together and associate with each
other and with SpeechNow.org in order to take advantage of the specialization,
division of labor, and economies of scale that association affords them. For
example, David Keating possesses the knowledge and experience to produce and
broadcast advertisements and to operate a group like SpeechNow.org, but, alone,
he lacks the financial resources. Keating Decl. at  48. Ed Crane has a relatively
large donation to offer SpeechNow.org, but he lacks the time to operate the group
or to produce and broadcast ads. Crane Decl. at 4. Fred Young has the financial
resources to fund some of SpeechNow.org’s advertisements, but he lacks the time,
knowledge, and experience to produce ads or operate a group like
SpeechNow.org. Young Decl. at { 4. Brad Russo and Scott Burkhardt lack both
the time and experience and the resources to fund or operate SpeechNow.org, but
by donating to SpeechNow.org and associating with its supporters and members,
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they are able to amplify their voices beyond what they would be able to achieve
on their own. Russo Decl. at § 4; Burkhardt Decl. at | 4.

FEC RESPONSE: Plaintiffs are free to come together to take advantage of any
specialization, economies of scale or advantageous division of labor in operating
SpeechNow; they are merely limited in how much money they can each contribute to the
group. (See FEC Resp. Mem. at § I11.E).

93. However, contribution limits make it impossible for individuals to take
full and effective advantage of the specialization, economies of scale, and division of
labor that group association affords. The effect of a contribution limit on SpeechNow.org
and groups like it is to punish individuals, such as the individual Plaintiffs in this case,
who associate in groups for the purpose of advocating for or against political causes by
limiting the funds they can devote to such causes. Milyo Decl. at {{ 49-51.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because the contribution limits that apply to political committees in no way
“punish” individuals who seek to associate for the purpose of making political speech.
Plaintiffs are free to come together to take advantage of any specialization, economies of
scale or advantageous division of labor in operating SpeechNow; they are merely limited
in how much money they can contribute to the group. (See FEC Mem. at 19.)

94.  This, in turn, will dissuade some individuals from participating in political
groups at all. Instead, such individuals must “go it alone” or even abandon their desire for
political expression, when in the absence of contribution limits they would have been
more effective as part of a group. Milyo Decl. at 1 49-51.; Keating Decl. at { 52; Young
Decl. at 11 4, 6; Crane Decl. at {1 4, 6, 10; Russo Decl. at 11 4, 6; Burkhardt Decl. at 11 4, 6.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because, as discussed in the Commission’s brief , Milyo offers no evidence
whatsoever that anyone has ever been dissuaded from participating in political groups or
compelled to go it alone or abandon a desire for political expression because of

contribution limits. (See Milyo Dep. at 240-241, 244-45, 246, FEC Exh. 12.)

Additionally, none of the Plaintiffs claim that limiting their contribution to $5000 per
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year will have unduly burdensome implications for them. (See SN Facts { 94; Keating
Decl. § 52; Young Decl. 11 4,6; Crane Decl. 11 4, 6, 10; Russo Decl. {1 4, 6; Burkhardt
Decl.114,6.)

95. Contribution limits also inhibit the information that large contributions
convey about which groups are more or less desirable from the donors’ standpoint.
Milyo Decl. at 11 52-57. Economies of scale in political communication mean that one
large group with a mission can be more effective than many small groups with the same
mission. Potential donors know this and would prefer to focus their giving on one group,
but they must determine which group is best. Id. at § 55. A political patron’s large initial
contribution to a group sends an unambiguous signal to other political contributors as to
which group to focus their giving on. This facilitates the ability of individuals to
associate more efficiently and to articulate their political opinion more effectively. Id. at 1
53-56.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it is based solely on Milyo’s unsupported conjecture. He offers no
evidence whatsoever to support his claim that “one large group with a mission can be
more effective than many small groups with the same mission,” or that any potential
political donors believe this to be the case. (See Milyo Decl. {{ 52-57.) Indeed Milyo’s
commentary is strictly theoretical; he presents no evidence, does no investigation, nor
does he cite to any investigation of the role that “political patrons” play within political
committees. Id. In his deposition, Milyo conceded that he did not present any empirical,
analytical, or systematic evidence for his claims regarding the role or effect of large
“political patrons.” He explained, “in terms of identifying the systematic treatment effect
on prohibitions on contributions of a certain size on the formation of groups, I did not
present that sort of systematic estimate of the treatment effect.” (Milyo Dep. at 256-257,
FEC Exh. 12). He does not know how large contributions from “political patrons”

actually affect political groups. Additionally, Milyo simply does not consider the

thousands of independent PACs that do raise money and communicate effectively
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without “political patrons.” (See FEC Facts 1 376-79, 383). Finally, any proposed
findings of fact regarding “political patrons” are irrelevant because there is no
constitutional right to such “patronage.”

96. Limits on contributions to groups like SpeechNow.org prevent political
patrons from either seeding new groups or helping to organize individuals into joining
and supporting more effective political groups. Milyo Decl. at  57.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because, as above, Milyo presents no evidence, does no investigation, nor does he
cite to any investigation of the role that “political patrons” play within political
committees or what determines whether or not a political group is effective. (See Milyo
Decl. 1 52-57.) Additionally, any proposed findings of fact regarding “political patrons”
are irrelevant because there is no constitutional right to such “patronage.”

97. In sum, limits on contributions to political groups restrict the amount and
effectiveness of political expression by these groups, as well as the amount and
effectiveness of political expression by individuals that wish to contribute to such groups.
Milyo Decl. at ] 58.

FEC RESPONSE: The Court should decline to enter Plaintiffs” conclusory
proposed finding of fact because their contention is based solely on Milyo’s unsupported
conjecture. (See SN Facts 11 91-97; Milyo Decl. 11 50-58.) Milyo presents no evidence
or support for his contention that contribution limits reduce the effectiveness of political
expression, or even what determines whether or not a political group is effective in the
real world of national political discourse. Id. Additionally, neither Plaintiffs nor Milyo
presents any evidence in this section that contribution limits actually reduce the “amount”

of political expression that a group is able to make. Id.

“D. Contribution Limits Restrict the Amount of Funds Available to Groups Like
SpeechNow.org for Independent Expenditures.”
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98. Communicating a political message to a large group of voters is an expensive
proposition that requires a significant amount of money for the message to be heard.
Smith Decl. at  8; Keating Decl. at {1 22-24.

FEC Response: The evidentiary support for this proposed fact consists of a
conclusory, unsupported statement by SpeechNow’s expert Rodney Smith and David
Keating’s notions of “ideal” advertising buys. Keating posits that an ideal advertising
buy would garner at least 1,000 gross ratings points, enough to allow its “message to sink
in.” Keating declares that in a competitive election environment, such as “in a statewide
[Senate] race . . . it is important to reach as many people in the state as possible.”
(Keating Decl.  23.) While it is often true that communicating to large groups of voters
requires significant amounts of money -- with the Internet creating more exceptions than
ever (c.f. FEC Resp. Mem. at I11.B.) -- this proposed fact is premised on the notion that
there is a threshold level of political influence that contribution limits must
accommodate. But as the Commission has explained (See FEC Mem. at 111.C), the
Constitution does not grant competing political actors any rights to equal political
influence and the Court should decline to enter this proposed fact.

99.  Asaresult, any group that wants to speak out effectively will want to raise
money in the most efficient way possible—that is, at the lowest cost per contributed
dollar—in order to allow it to raise sufficient funds quickly enough to have an impact on
the election. Smith Decl. at { 26; Milyo Decl. at § 37. Put another way, the more money
that a group spends to raise its funds, the less money it will have to spend on its
independent expenditures. Milyo Decl. at { 37-39.

FEC RESPONSE: Plaintiffs assert that “the more money that a group spends to
raise its funds, the less money it will have to spend on its independent expenditures.”
The only support for this assertion is several paragraphs of Milyo’s new declaration. (SN

Facts 1 99; Milyo Decl. {1 37-39.) However, Plaintiffs’ statement is an inaccurate over-

simplification of Milyo’s claims—regardless of their other flaws. Id. Milyo’s
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contentions speak to the point that if a group is compelled to raise money in an inefficient
manner, it will not be able to raise the highest conceivable amount of funds. Id. This is
not, however, what Plaintiffs’ proposed finding of fact states. Indeed, it is quite possible
that the more money that a group spends on fundraising, the more contributions that it
will gather, and thus, the more money it would have to spend on independent
expenditures.

100. A number of basic economic principles support this conclusion. First,
under the “equi-marginal principle,” a group will pursue contributions from that donor
pool that involves the lower marginal cost of raising funds per donor dollar. Milyo Decl.
at 1 37. Groups are limited in the amount of time, effort, and resources that they may
devote to fundraising and are thus forced to make choices about how to allocate their
scarce resources in order to maximize the amount of money that they have. Thus, if
given the opportunity to pursue funds from large donors or small donors, a group seeking
to maximize its funds available for independent expenditures will allocate its efforts to
the group of donors that involve the lowest cost per donor dollar raised. Id. If the costs
are higher for one group of donors—small donors, for example— the organization can
still reallocate resources to raising money from the group of large donors in order to be
able to raise enough funds to finance its independent expenditures. Id. at | 38.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any of the Plaintiffs” proposed findings of fact regarding Milyo’s
application of the “equi-marginal principle” because his theoretical discussion is undercut
by the factual history of “soft money” and political party fundraising. He does not
consider any of the realities of political fundraising (including what counts as a “large” or
“small” contribution, what the marginal costs of raising additional large and small
contributions are, or the relative burdens of raising specific amounts of money for
independent expenditures), and indeed, Milyo concedes that the effect of the “equi-
marginal principle” could be that SpeechNow raises a penny less under contribution

limits than it would have in an “unconstrained” environment. (See FEC Mem. at 19-20.)

101.  Under contribution limits, however, an organization is forced to raise funds
from one group—small donors—because large donors are prohibited from contributing
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money to the group. Milyo Decl. at § 39. According to the “law of increasing opportunity
costs,” (also known as “the law of diminishing returns”) the cost of raising funds from two
pools of donors—one of small donors and one of large donors—will increase with the
amount of money already raised from either pool of donors. Id. at { 37. Put another way, by
restricting the donor pool, contribution limits make donor dollars more scarce, requiring
groups trying to raise funds to pursue greater numbers of donors—at a greater marginal cost
per dollar raised—for the money they need to fund their independent expenditures. Id. at
39. Thus, the equi-marginal principle implies that any constraint on fundraising will lower a
group’s total funds received, and therefore also lower its ability to make independent
expenditures. 1d.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any of the Plaintiffs” proposed findings of fact regarding Milyo’s
application of the “equi-marginal principle” because his theoretical discussion is undercut
by the factual history of “soft money” and political party fundraising. He does not
consider any of the realities of political fundraising, and indeed, Milyo concedes that the
effect of the “equi-marginal principle” could be that SpeechNow raises a penny less
under contribution limits that it would have in an “unconstrained” environment. (See
FEC Mem. at 19-20.)

102.  Second, the concept of “Revealed Preference” also implies that any
constraint on fundraising, such as contribution limits, will restrict a group’s ability to
make independent expenditures. Milyo Decl. at 1 40. In an unconstrained environment, a
group’s mix of donations from small and large contributors represents the group’s
maximal ability to raise funds for independent expenditures. Id. at  41. In other words,
the mix reveals the group’s best effort at maximizing the funds it has available for
independent expenditures. 1d. Any contribution limit will cause a deviation from the mix
of donations that would have occurred in the unconstrained environment, and will yield a
less preferred outcome for the group and its ability to make independent expenditures. Id.
at 1 43.

FEC RESPONSE: As in the case of Milyo’s discussion of the “equi-marginal”
concept, and as discussed in the Commission’s brief, the Court should decline to enter
any of the Plaintiffs’ proposed findings of fact regarding Milyo’s application of the

“revealed preference” principle because his theoretical discussion is undercut by the

factual history of “soft money” and political party fundraising. He does not consider any
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of the realities of political fundraising (such as whether or not a group is able to
determine what kinds of contributions it should pursue in order to maximize its
fundraising, the comparative burdens of seeking large or small contributions, or the
extent to which external circumstances could affect how a group raises political
contributions), and he makes no claims about the actual extent to which contribution
limits would affect a group’s fundraising in the real world. (See FEC Mem. at 20-22.)

103. Insum, any contribution limit that generates a deviation from the pattern
of contributions that would be observed in an unconstrained environment must be an
actual impediment to a group’s ability to raise and spend funds, and so must yield a less
preferred outcome for the group—that is, lower independent expenditures. Milyo Decl.
at 1 43. Consequently, if evidence shows that political groups raise money from large
contributors when permitted to do so, “revealed preference” would indicate that
contribution limits do in fact harm the groups and result in less spending on independent
expenditures. Id.

FEC RESPONSE: The Court should decline to enter any of the Plaintiffs’
proposed findings of fact regarding Milyo’s application of the “revealed preference”
principle because his theoretical discussion is undercut by the factual history of “soft
money” and political party fundraising, he does not consider any of the realities of
political fundraising, and he makes no claims about the actual extent to which
contribution limits would affect a group’s fundraising in the real world. (See FEC Mem.

at 20-22.)

104.  An analysis of data from the 2004 election cycle demonstrates that, in fact,
groups do reveal a preference for larger over smaller contributions. Milyo Decl. at | 76.

FEC RESPONSE: The Court should decline to enter any of plaintiffs’ proposed
findings of fact based on Milyo’s application of the “revealed preference” principle
because he mistakenly claims that the fundraising habits of unregistered 527 groups in

2004 are representative of the preferences of all independent political groups. As
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discussed in the Commission’s brief, Milyo’s focus on the 2004 527 groups is not
applicable to all political committees because (i) it ignores the many unconnected
committees that chose to register with the FEC and collect contributions within the limits,
(i) the amount of large donations that many of the 527s received is skewed because
contributions within the limits were more likely to be given to their associated PACs or
other political entities, and, (iii) as Milyo concedes, the 527s he discusses may not even
be representative of other 527s. (See FEC Mem. at 17, 20-22.)

105. Plaintiffs’ expert, Dr. Jeffrey Milyo, compared the pattern of individual
contributions in the 2004 election cycle to the top (in terms of total receipts) non-party,
federally focused 527 organizations and to their associated federal PACs. Milyo Decl. at
11 76-79. At the time, those 527 organizations were not subject to contribution limits,
while the PACs were. As a result, the comparison demonstrates the impact of
contribution limits on PACs as opposed to 527s. Id. at 1 75, 79.

FEC RESPONSE: As discussed in the Commission’s brief, Milyo’s focus on the
2004 527 groups is not applicable to all political committees because (i) it ignores the
many nonconnected committees that chose to register with the FEC and collect
contributions within the limits, (ii) the amount of large donations that many of the 527s
received is skewed because contributions within the limits were more likely to be given
to their associated PACs or other groups, and, (iii) as Milyo concedes, the 527s he
discusses may not even be representative of other 527s. (See FEC Mem. at 15-17.)
Furthermore, as Milyo notes in his declaration, “only contributions totaling more than
$200 in a given year must be itemized and reported to the IRS.” (Milyo Decl. § 74.)
Accordingly, Milyo’s data regarding the fundraising of 527s in 2004 may ignore
numerous contributions less than $5,000.

106. Half of the 527 groups received average contributions that are well above

the $5,000 limit for PACs, including several groups with average contributions of
$100,000 to more than $500,000. Milyo Decl. at { 76.
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FEC RESPONSE: (See Resp. to SN Fact 1 105.)

107.  For several of the groups, contributions above the $5,000 limit accounted
for the vast majority of funds they raised. Milyo Decl. at § 80. For example, large
individual contributions (those over $5,000) accounted for 98.3% of the funds from
individual contributors to America Coming Together, 79.7% of the contributions to
MoveOn.org, 88.6% of contributions to the New Democrat Network, and 76.5% of
contributions to the Club for Growth. Id. In addition, between 48% and 82% of the
individual contributions to these groups were in amounts of $100,000 or more. Id. Thus,
most of the funds raised by these organizations were in amounts that would have
exceeded the annual limit on individual donor contributions to political committees, as
well as the biennial aggregate limit on individual donors. 1d.

FEC RESPONSE: (See Resp. to SN Fact § 105.)

108. Five hundred and fifty-five persons made contributions of $5,000 to the
PACs associated with these groups. Milyo Decl. at  82. Given the distribution of
contributions to the associated 527 organizations—that is, many people contributed more
than $5,000 to 527s—it is reasonable to assume that many of the donors to PACs would
have given larger amounts to the PACs had they been allowed to do so. Id.

FEC RESPONSE: (See Resp. to SN Fact § 105.)

109. For example, had the top 271 maximum contributions to the America
Coming Together PAC exhibited a similar distribution across contribution amounts as did
the large contributions to the America Coming Together 527, then the PAC would have
raised over $22 million more dollars than it did in 2003-2004 (or about a 66% increase).
Milyo Decl. at ] 79.

FEC RESPONSE: The Court should decline to enter plaintiff’s proposed fact
because donors to a PAC like ACT’s would be extremely unlikely to replicate the amount
of money raised for ACT itself if they were free to give as much as they wanted to ACT
PAC. Donors are usually directed to first give to a PAC, and then, if they are interested
in providing additional funds, to give to the connected 527. (See Wilcox Rept. at 6, FEC
Exh. 1; Rozen Decl. § 11, FEC Exh. 3; McConnell v. FEC, 540 U.S. 93, 125 n.15.)

Contributors to ACT PAC thus would not contribute in the same ratio to ACT PAC if its
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limits were lifted: if contributors, wanted to give more, they likely would already have
done so to the connected 527.

110.  For the top 527 political organizations without PACs (Joint Victory
Campaign 2004, Media Fund, Progress for America, Swift Vets & POW for Truth,
College Republican National Committee, Citizens for a Strong Senate), four of these six
groups raised more than 99% of their funds from individual contributors in amounts
greater than $5,000; in fact, all but one of these groups raised most of its funds from
individual contributors in amounts of $100,000 or more. Milyo Decl. at { 83.

FEC RESPONSE: (See FEC Resp. to SN Fact  105.)

111. A random sample of 527 organizations outside the top ten 527s
(Marijuana Policy Project, International Brotherhood of Electrical Workers, League
of Conservation Voters, Young Democrats, Ocean Champions Voter Education
Fund, Justice for America) shows that, in most cases, 80-99% of the individual
contributions to these groups were in amounts greater than $5,000, and a majority of
these funds were contributed in amounts of $100,000 or more. Milyo Decl. at { 84.

FEC RESPONSE: A random sample of 527 organizations outside the top ten
527s (Marijuana Policy Project, International Brotherhood of Electrical Workers,
League of Conservation Voters, Young Democrats, Ocean Champions Voter
Education Fund, Justice for America) shows that, in most cases, 80-99% of the
individual contributions to these groups were in amounts greater than $5,000, and a
majority of these funds were contributed in amounts of $100,000 or more. Milyo
Decl. at 1 84.

FEC RESPONSE: The Court should decline to enter SpeechNow’s proposed
finding of fact because Milyo’s further sample of 527 groups is not “random” or
representative of political committees. Accordingly, his analysis does not elucidate the
nature of independent political groups’ fundraising practices.

Although Milyo concedes in his declaration that the top 527 groups from 2004
may be “unrepresentative,” he attempts to shore up his claims by examining “six more
527 political organizations [selected] in a manner that generates an essentially random

sample.” (Milyo Decl. § 84.) At his deposition, Milyo explained how he decided to

examine these particular six groups, as follows:
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[T]he way in which data on disclosure reports from the 527 organizations

is organized by the Center for Public Integrity is that there’s a set of

alphabetical links, And one can click on an alphabetical letter, which well

then bring up groups which are 527 organizations. And so what I did is

selected ... letters corresponding to my last name and first initial. You’ll

see it’s M-1-L-Y-O-J. Originally, I was only going to do M-I-L-Y-O, but

it left an ugly hole in the table ... [a]nd that what | did, once | selected that

letter, was | looked for the first example of a 527 group which had some

nontrivial individual contributions.
(See Milyo Dep. at 318.) When questioned about the validity of his methodology,
whether he did any “statistical analysis of any kind to determine whether the information
about these six groups would be statistically representative or relevant about the whole
realm of 527s,” Milyo conceded that he “did not” and added that “Here’s some other
groups. Here’s the method by which they were selected, and I’m not really representing
more than that about these groups.” (Milyo Dep. at 319-320.) Further admitting that he
made no claim about whether or not these six groups were a representative sample, Milyo
concluded that “if you don’t like it, you can feel free to throw out that.” (Milyo Dep. at
320.)

Milyo’s discussion of these six additional groups purported to address a major
concern regarding his analysis of 527s generally, namely, that they were
“unrepresentative.” (Milyo Decl. § 84.) However, Milyo’s attempt to bolster his
conclusions fails for the same reasons and renders his analysis unreliable. Accordingly,
all of SpeechNow’s proposed findings of fact relying on Milyo’s analysis of 527
fundraising in 2004 should be discounted. (See SN Facts {{ 104-112).

112. Insum, data on the size distribution of contributions to prominent 527
organizations and PACs confirm that limits on contributions to political groups reduce

the funds available to those groups and impose significant burdens on their ability to
speak effectively. Milyo Decl. at 11 83, 85, 86.
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FEC RESPONSE: For all of the reasons stated above, the Court should decline to
enter the plaintiffs’ conclusory proposed facts regarding the alleged burden of
contribution limits based on the past fundraising practices of 527 groups. The 2004 527
groups are not representative of independent political groups generally; Milyo’s analysis
of the 527 groups is rife with errors, sloppy analysis, and mischaracterization; and
Milyo’s theoretical discussion of economic “principle” does not contain any relevant
factual information about how fundraising works for actual political groups. (See FEC
Mem. at 15-22.)

113.  According to the California Fair Political Practices Commission, “If the
top 25 independent expenditure committees in California had to adhere to the same
contribution committee limits as candidate controlled committees, there would have been
a reduction of $61,705,519 in special interest money from 2001 through 2006.” Simpson
Decl. Ex. 18, Independent Expenditures: The Giant Gorilla in Campaign Finance, a
report of the California Fair Political Practices Commission, dated June 2008 at 4;
Simpson Decl. Ex. 19, Excerpts from the Deposition Transcript of Susan Swatt, taken
October 1, 2008 at 41:23-42:20; Simpson Decl. Ex. 20, Excerpts from the Deposition
Transcript of Ross Johnson, taken October 1, 2008 at 59:760:5, 71:22-73:18 (“If at some
time, hypothetically in the past or hypothetically in the future, a limit had been placed on
the size of their independent expenditures—I’m sorry, on the contributions that they
could receive—these groups at least would not have been able to spend the kinds of
money that they did.”); Milyo Decl. at | 71.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it mischaracterizes the California Fair Political Practices Commission’s
(“FPPC”) report, Independent Expenditures: The Giant Gorilla in Campaign Finance,
and the deposition testimony of the FPPC Chairman, Ross Johnson. The report does
contain the sentence quoted by the plaintiffs, but the import is that many millions of
dollars were given to independent expenditure committees in amounts far greater than the

current contribution limits to candidates, not that independent expenditure committees

would necessarily raise tens of millions of dollars less if forced to seek money under
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contribution limits themselves. The following exchange from Chairman Johnson’s
deposition makes this clear:

Q. Correct me if I’m misstating your prior testimony, but you
were saying that if we limited the amount of money that an
individual could give to independent expenditure committees, that
that would reduce the total amount of independent expenditures in
California.

A No, I don’t think I said that. | think I said — if I did, then
that was not what | intended. What | intended to say was that |
think an imposition of a limit on the amount a person could
contribute to an independent expenditure committee would be a
significant step in the right direction. And I believe that the sum of
these enormous independent expenditures from a handful of large
special interest contributors would be impacted by that, and so it
would be a positive step.

If a contribution limit were in place in terms of what you
could contribute to an independent expenditure committee ...
nothing to keep you from having hundreds of thousands of people.

(See Johnson Dep. at 61-62.) The total amount of money that independent groups would
not necessarily decrease because they could still seek contributions from “hundreds of
thousands of people.” When asked directly about the quoted passage from the report and
whether “there really would have been $61,705,919 less money spent in the form of
independent expenditures from 2001 and 2006, Chairman Johnson responded as
follows:

A There’s no way that one could know what would have

happened.What one can know with absolute certainty is that

$61,705,919 was spent above what these contributors could have
given directly to the candidates they supported. That is a fact.

Now, if —
Q. Sir -
A. If contribution limits had been in place in terms of what

could be given to an independent expenditure committee, other
factors might have come into play. So obviously, I can’t say
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absolutely no, but that is an undeniable fact.
(See Johnson Dep. at 66-67.) Despite Chairman Johnson’s clear answer, counsel for
Plaintiffs continued to ask essentially the same question again and again over numerous
objections from the Commission. (See Johnson Dep. at 67-72.) Repeatedly, Chairman
Johnson made the point that trying to say what independent expenditure committees
would do under contribution limits would be “speculative,” that he didn’t “have a crystal
ball” and that “in [his] experience, predictions are very difficult, particularly when they
talk about the future.” (See Johnson Dep. at 67, 69, 70.) The statement quoted by
SpeechNow in their proposed finding of fact came after the following exchange:

Q. If they had to adhere to the candidate contribution limits

going forward, isn’t it true that they would not be able to spend as

much money in independent expenditures as they were able to do

from 2001 through 2006?

Mr. Wilson:  Objection. Asked and answered and answered and
calls for speculation.

Mr. Gall: And | will move on once | get a good answer. Any
answer.

Mr. Wilson: He’s answered your question a number of times, sir.
Mr. Gall: He’s not answered this question.

The Witness: | think I have. Repeatedly. You know with all
respect, sir, | think I’ve answered the question repeatedly.

(See Johnson Dep. at 71-72.) Accordingly, the Commission objects to the statement
being entered as a finding of fact. Plaintiffs should not be permitted to harass a witness
until they get an answer that they like. The passage quoted by SpeechNow simply does
not mean that groups will raise less money if compelled to operate under contribution

limits.
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114.  State legislative candidates spend significantly less on their campaigns
in states with contribution limits. Milyo Decl. at { 65.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it relies on Milyo’s mischaracterization of an academic source. Milyo
asserts that “Recent empirical work by Stratmann (2006) confirms that state legislative
candidates spend significantly less on their campaigns in states with contribution limits,
all else constant.” (Milyo Decl. 1 65.) However, the paper (Thomas Stratmann,
Contribution limits and the effectiveness of campaign spending, Public Choice (2006)
129: 461-474, FEC Exh. 152) is really about a different issue. As Stratmann explains,
“this study tests whether campaign expenditures by state House candidates are more
productive when candidates are subject to contribution limits. The results show that
campaign expenditures by incumbents and challengers are more productive when
candidates run in states with campaign contribution limits, as opposed to states without
limits. In states with contribution limits, incumbent spending and challenger spending
are equally productive, and spending by both candidates is quantitatively important in
increasing their vote shares.” 1d. Furthermore, it is important to note that the study
concerns candidate spending and direct contribution limits; it doesn’t have anything to do
with independent expenditures or groups like SpeechNow.

“V.  SpeechNow.org Poses No Threat of Corruption”

115.  SpeechNow.org’s mission and purpose is to expressly advocate the
election or defeat of candidates based on those candidates’ positions on issues affecting
free speech; its mission and purpose is not to allow individuals to gain access to or obtain
gratitude of any candidates. Keating Decl. at {{ 2-3, 10; Bylaws, Art. II.

FEC RESPONSE: Whether or not SpeechNow’s “mission and purpose” is to

“allow individuals to gain access to or gratitude of any candidates” is irrelevant to the
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determination of the constitutionality of the statutory provisions challenged by plaintiffs.
The Supreme Court has already recognized in Buckley v. Valeo, 424 U.S. 1 (1976), when
it upheld the Act’s individual contribution limit to candidates and candidate committees,
that it is the potential for corruption that is relevant, not the motives of potential
contributors. (See FEC Resp. Mem. § IV.)

116. The individual plaintiffs wish to donate money to SpeechNow.org to
support its speech-related mission, not to use their contributions to obtain access to or
gratitude of candidates or officeholders. Keating Decl. at § 52; Young Decl. at { 9; Crane
Decl. at 1 9; Russo Decl. at § 7; Burkhardt Decl. at | 7.

FEC RESPONSE: (See Resp. to SN {115.)

117.  The individual plaintiffs either do not care whether any candidates or
officeholders know about contributions they intend to make to SpeechNow.org or they
would prefer that candidates not know about such contributions. Keating Decl. at § 52;
Young Decl. at 1 9; Crane Decl. at § 9; Russo Decl. at § 7; Burkhardt Decl. at { 7.

FEC RESPONSE: SpeechNow.org’s bylaws would not prevent SpeechNow.org
and its members, officers, agents, employees and donors from making candidates aware
of their contributions to SpeechNow and expenditures by it. Not all candidates are aware
of the identities of those who contribute funds to organizations to finance independent
expenditures that support the candidate or oppose the candidate’s opponents, but
candidates generally are aware of the identities of the donors. Candidates likely are more
aware of the identity of donors who give donations in excess of the Act’s contribution
limits than the identity of donors who give less than the contribution limits.

118. Based on the research by Clyde Wilcox, the FEC’s expert in this case,
most individuals who donate money to political candidates and committees do so for
ideological reasons. Simpson Decl. Exs. 21, Excerpts from the Deposition Transcript of
Clyde Wilcox, taken September 22, 2008 at 145:6-17, 157:10-14, 219:10-13, 226, 229,

and 22, Excerpts from Wilcox et al., THE FINANCIERS OF CONGRESSIONAL ELECTIONS:
INVESTORS, IDEOLOGUES AND INTIMATES (2003) at 45, 48-49, 67.
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FEC RESPONSE: In support of this proposed fact, SpeechNow cites to
fragments of Professor Wilcox’s past research and his deposition testimony. But
SpeechNow ignores parts of Wilcox’s book and testimony which suggest that
“investors,” donors who contribute seeking tangible personal gain, account for a
significant percentage of those who make contributions. His research showed that “a
combined 60 percent admitted that it was always or sometimes important whether a
candidate was friendly to their industry, and more than half said that it was at least
sometimes important to give so that their business was treated fairly.” (Peter L. Francia,
et al., The Financiers of Congressional Elections: Investors, Ideologues and Intimates 45
(2003)).

119. Individuals are legally able to make unlimited independent expenditures as
long as they are not coordinated with candidates or political party committees. Thus, for
instance, the FEC admits that Fred Young could spend his own money to produce and
broadcast the advertisements that SpeechNow.org wants to run as long as he follows the
FEC’s rules concerning coordination. FEC’s Mem. in Opp’n to Pls.” Mot. Prelim. Inj. 34
(Mar. 5, 2008, Docket No. 13) (“Thus Mr. Young, who allegedly is willing to contribute

$110,000, could finance these or similar advertisements himself.”).

FEC RESPONSE: No additional specific response.

120.  According to the FEC, Fred Young could hire consultants to produce and
broadcast advertisements like those SpeechNow.org wants to run without having to
register as a political committee and be subject to contribution limits. Simpson Decl. Ex.
4, Excerpts from the Deposition Transcript of Fred M. Young, Jr., taken October 3, 2008
at 92:11-93:4. However, Fred Young would like to associate with SpeechNow.org and
its supporters for that purpose. Id. (“Q: Could you hire someone with the time and
expertise? THE WITNESS: Well, I’'m hoping that | can quote/unquote hire
SpeechNow.org to do that sort of thing.”).
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FEC RESPONSE: No additional specific response.

121. Individuals may make independent expenditures in aggregate amounts of
greater than $1,000 and may coordinate their efforts with other individuals who make
independent expenditures in aggregate amounts of greater than $1,000, without having to
register as a political committee as long as they do not have a “major purpose” of
nominating or electing a candidate for office. Simpson Decl. Ex. 23, Excerpts from FEC
Responses to Plaintiffs” Second Set of Discovery Requests, dated September 25, 2008
(FEC Response to Request for Admission No. 24).

FEC RESPONSE: No additional specific response.
122.  Whatever concerns about corruption may be raised by a group’s
independent expenditures would also be raised by an individual’s independent

expenditures. Simpson Decl. Exs. 23 (FEC Response to Request for Admission No. 26)
and 21 (Wilcox Deposition Excerpts) at 178:7-179:2; see also Milyo Decl. at | 26-28.

FEC RESPONSE: Irrelevant. The Supreme Court analyzes expenditure limits,
such as a cap on the amount of money an individual could spend on an independent
expenditure, differently from contribution limits. See Buckley v. Valeo, 424 U.S. 1, 20-21
(1976). An expenditure cap is not at issue in this case.

In addition, one of the cited sources does not support plaintiffs’ proposed fact.
The Commission actually stated:

[Ilindependent expenditures by individuals raise many of the same
concerns about corruption as individual expenditures by groups, but DENY that
independent expenditures by groups raise the exact same concerns. For example,
independent expenditures by individuals do not raise the concern regarding undue

access or influence over officeholders to the same extent as independent
expenditures by groups.

Simpson Decl. Exs. 23 (FEC Response to Request for Admission No. 26.) Similarly, in
the sections of Milyo’s deposition cited by plaintiffs, he does not discuss what risks of

corruption arise from an individual making independent expenditures.

123.  If SpeechNow.org’s bylaws are followed by SpeechNow.org and its
members, officers, agents, employees and donors, SpeechNow.org will not make
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coordinated communications. Simpson Decl. Ex. 23 (FEC Response to Request for
Admission No. 32).

FEC RESPONSE: As the Commission explained, “SpeechNow.org’s bylaws
would not prevent SpeechNow.org and its members, officers, agents, employees and
donors from making candidates aware of their expenditures. 1d.”

124. The FEC effectively utilizes its rules against coordination, 11 C.F.R.
8 109.21, to handle allegations of coordination. Simpson Decl. Ex. 23 (FEC Response to
Request for Admission No. 31).

FEC RESPONSE: Plaintiffs’ proposed fact is partially unsupported. The
Commission is an agency of limited jurisdiction. The Commission responded to
plaintiffs’ request for admission as follows:

The Commission effectively utilizes its rules to handle

coordination allegations when complaints are filed with the Commission

or when information regarding coordination comes to the Commission’s

attention “on the basis of information ascertained in the ordinary course of

carrying out its supervisory responsibilities” pursuant to 2 U.S.C.

§ 437g(a)(1) and (2).

(Simpson Decl. Exh. 23 (FEC Response to Request for Admission No. 31).) The
Commission’s response did not address other allegations of coordination.

125. Itis a well-established result in game theory and human subject

experiments that collusive behavior is, in general, less likely to occur when the

number of persons involved in the potentially-collusive arrangement increases.
Milyo Decl. at  26.

FEC RESPONSE: The Court should decline to enter any of Plaintiffs’ proposed
findings of facts concerning Milyo’s discussion of “game theory” because Milyo’s claims
are unsupported and irrelevant. First, Milyo claims that collusive behavior is generally
less likely to occur when the number of persons involved in the potentially-collusive
arrangement increases. His support for this claim is a 1980 literature review by Robyn

Dawes entitled Social Dilemmas. The claim is unsupported, however, because a
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potentially cooperative relationship between the members of or donors to SpeechNow
and an office-holder do not appear to fit the pattern of a social dilemma. According to
Dawes, “Social dilemmas are characterized by two properties: (a) the social payoff to
each individual for defecting behavior is higher than the payoff for cooperative behavior,
regardless of what the other society members do, yet (b) all individuals in the society
receive a lower payoff if all defect than if you all cooperate.” (Robyn Dawes, Social
Dilemmas, Ann. Rev. Psychology, Volume 31:169-93 (1980), FEC Exh. 154.) After
repeated questioning, Milyo was unable to explain how collusive behavior between an
officeholder and SpeechNow would fit within this system of payoffs, conceded that he
“did not endeavor to model the activities of SpeechNow,” and furthermore, stated that he
was not aware of any modeling that has been done about independent expenditures and
implicit relationships with officeholders.” (See Milyo Dep. at 159-170, 167, and 171.)
Milyo’s broad conjecture, parroted by the Plaintiffs, does not consider any of the relevant
characteristics of a group like SpeechNow and is thus inapplicable.

126. Thus, while research has found that implicit cooperation can occur even
without explicit contracting mechanisms in relationships involving two people, where the
number of people involved in the relationship is increased, implicit cooperation becomes
much less feasible. The reason is that in group settings, it is harder to know how much
control or influence any one individual or sub-group of individuals has over the group as
awhole. Milyo Decl. at § 28. Further, any political favors directed by an office holder to
some members of the group may not be equally valued by all members of the group, or
even recognized by all members of the group. Id. In other words, there is less reason to
be concerned that a political candidate and a group will establish and maintain a collusive
relationship than there is for a political candidate and a single person. Id. at { 26.

FEC RESPONSE: In addition to the reasons stated above (Resp to SN Facts |
125), the Court should decline to enter Plaintiffs’ proposed findings of fact based on

Milyo’s discussion of game theory because he misunderstands how corruption (or its

appearance) can occur between an officeholder and a contributor to a group that makes
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independent expenditures. There does not need to be any cooperation among the group.
If a group is spending its resources to support a candidate (or defeat her opponent), an
individual could use a large contribution to the group to seek a favor from the candidate
whether all of the other members of the group were cooperating or not. Similarly, where
a single individual functionally controls all of the activities of a group, like in the case of
SpeechNow, the cooperation and shared “values” of other donors or contributors, is
irrelevant. Plaintiffs’ proposed finding of fact should not be entered because it wrongly
assumes that there needs to be coordination between a candidate and every member or
donor to a group working together for the candidate to be corrupted or appear to be
corrupted by an independent expenditure.

127.  SpeechNow.org will spend contributions it receives according to the sole
discretion of the association. Keating Decl. at {{ 25, 36; Bylaws, Art. VI § 11.
Accordingly, individual donors will not be able to direct their contributions to particular

advertisements or particular candidates’ races. Keating Decl. at  36.

FEC RESPONSE: No additional specific response.

128. Political candidates do not necessarily approve of independent
expenditures made in support of their campaigns or in opposition to their opponent’s
campaigns. For instance, both presidential candidates in this year’s election, as well as
other candidates, have asked donors to their campaigns not to contribute to independent
groups. Simpson Decl. Exs. 14 (FEC Response to Request for Admission No. 14), 23
(FEC Responses to Requests for Admission Nos. 28-30), and 24, News Articles
concerning Candidate Disapproval of Independent Expenditures.

FEC RESPONSE: Campaigns may at various times have publicly discouraged
donors from contributing to independent groups, including the statements in the
referenced article. However, campaigns have not consistently discouraged such activity.
See, e.g., Marc Ambinder, Quietly Obama Campaign Calls In the Cavalry,
TheAtlantic.com, Sept. 9, 2008; Jim Rutenberg and Michael Luo, Interest Groups Step

Up Efforts In A Tight Race, New York Times, Sept. 16, 2008. In fact, in virtually every
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campaign, independent groups frequently run negative ads and allow candidate
campaigns to disavow them and say “with a wink” that they were unaware of the ads and
condemn them. Wilcox Rept. at 15. Candidate disavowals are consistent with this
phenomenon.

129. There is no scientific empirical evidence to support the contention that
limits on contributions to groups like SpeechNow.org have any impact whatsoever on
either corruption or the appearance of corruption. Milyo Decl. at { 62.

FEC RESPONSE:  Professor Milyo is also, however, not aware of a study, one
way or the other, that even “attempts to explore the relationship between independent
expenditures and public policy, let alone any undue or corrupt influence on policy.”
(Milyo Dep. at 274.) Second, with regard to the appearance of corruption, Professor
Milyo published a study which found evidence that “public disclosure and restrictions on
contributions from organizations improve perceived political efficacy.” (Milyo Dep. at
283; Milyo Dep. Ex. 10; David M. Primo and Jeffery Milyo, Campaign Finance Laws
and Political Efficacy: Evidence from the States, Elec. L. J. Vol. 5:1 (2006).) Large
contributions to groups making independent expenditures can be conceived of as indirect
contributions to candidates (FEC Facts { 165), and plaintiffs’ own expert has found that
contribution limitations improve individuals’ views of government. Finally,
SpeechNow’s proposed finding of fact regarding the lack of evidence of corruption and
the appearance of corruption should be disregarded as it is in direct conflict with such
evidence offered by the Commission including academic studies, expert analysis, sworn
testimony by political officeholders and insiders, and humerous actual examples of such
corruption taking place. (See FEC Facts 11 132-344.)

130. Inthe last six election cycles, numerous groups and individuals have
reported making independent expenditures but no contributions or coordinated
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expenditures. Simpson Decl. Exs. 14 (FEC Response to Interrogatory No. 3), 23 (FEC
Response to Request for Admission 33), and 33, Attachment 103 to FEC Responses to
Plaintiffs” First Set of Discovery Requests, dated August 25, 2008. In non-presidential
elections during that time period, the number of groups and individuals reporting
independent expenditures but no contributions or coordinated expenditures grew from 65
(1997-1998 election cycle) to 93 (2001-2002 election cycle) to 128 (2005-2006 election
cycle). Simpson Decl. Ex. 33. In presidential elections the number grew from 126 in the
1999-2000 election cycle to 169 in the 2003-2004 election cycle. Id. Through August
22, 2008 of the 2007-2008 election cycle, 167 groups or individuals had reported making
independent expenditures but no contributions or coordinated expenditures. Simpson
Decl. Exs. 14 and 33.

FEC RESPONSE:  No specific additional response.

“VI. The Administrative, Organizational, and Continuous Reporting
Requirements for Political Committees.”

131. A political committee must organize, register, and report according to
FECA and BCRA and applicable Commission regulations. Scott Dep. at 78:17-79:5;
Simpson Decl. Ex. 7 at 10:5-13. Failure to follow these regulations could result in civil
penalties for the committee and for the treasurer in his official and even personal
capacity. Scott Dep. at 116:15-117:19.

FEC RESPONSE: Civil penalties are available against treasurers in their
personal capacity in only very limited circumstances. (See supra Response to SN
Fact 54.)

132. If SpeechNow.org begins accepting donations that, in the aggregate, are in
excess of $1,000, it will have to register as a political committee and be subject to the
administrative, organizational, and continuous reporting requirements for political
committees. Keating Decl. at 45; Simpson Decl. Ex. 14 (FEC Response to Request to
Admit No. 1); Scott Dep. at 93:3-14.

FEC RESPONSE: No specific additional response.
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133.  SpeechNow.org does not want to be identified as a PAC because the term
would imply that the association gives to and works with candidates, political parties, or
both. Keating Decl. at 149. Mr. Keating believes that many people, including those in
the media, donors, and voters, have a negative view of PACs because of the reputation of
PACs as colluding with elected officials, political parties, and candidates. Id.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

134. Mr. Keating also does not want SpeechNow.org to have to register as a
political committee or have to refer to it as a political committee, because that will make
it more difficult to raise funds. Keating Decl. at § 49. Donors are aware of the
contribution limits that apply to political committees and parties, and many of them will
be reluctant to contribute more than $5,000 or they will conclude that their contributions

will count towards their biennial aggregate limits if SpeechNow.org is subject to
contribution limits. Id.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

135. If SpeechNow.org were deemed to be a political committee, it would be
classified as a “non-connected” committee. Scott Dep. at 17:14-18:2.

FEC RESPONSE: No additional specific response.

136. When an organization becomes a political committee, it must obtain a tax
identification number from the IRS and establish a bank account in a federally insured
institution. Scott Dep. at 108:16-109:3, 123:18-21.

FEC RESPONSE: This proposed fact erroneously implies that the Act requires
political committees to obtain a tax identification number from the Internal Revenue
Service. While the Act requires political committees to maintain depository accounts at
federally insured financial institutions (2 U.S.C. § 432(h)), the Act or Commission
regulations do not require a tax identification number for such accounts. However,
Commission staff have been informed that banks require a tax identification number.
The Commission’s Information Division therefore recommends that committees obtain a
tax identification number. Scott Dep. at 114-116, FEC Exh. 14.

137.  Non-connected committees must register with the FEC using a “Statement

of Organization,” or FEC Form 1. Among other things, the four-page form requires
committees to list the committee name and address, to designate a treasurer and custodian
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of records, and to list all bank accounts in which committee funds are deposited.

Simpson Decl. Ex. 26, FEC Form 1, Statement of Organization; Scott Dep. at 122:15-
123:14. Any changes to the Statement of Registration must be made within 10 days.
Scott Dep. at 123:22-124:6. The form comes with an additional five pages of instructions.
Simpson Decl. Ex. 27, Instructions for FEC Form 1.

FEC RESPONSE: No additional specific response.

138. Non-connected committees must periodically disclose all contributions
and expenditures using a “Report of Receipts and Disbursements,” or FEC Form 3X.
Simpson Decl. Ex. 28, FEC Form 3X, Report of Receipts and Disbursements for Other
than an Authorized Committee, and associated schedules; Scott Dep. at 124:7-16. The
form includes five pages for summary information concerning receipts and disbursements
and an additional 16 pages of “schedules” on which committees are required to disclose
detailed information on all contributors and the amounts they donate (schedule A); all
disbursements and to whom they are made (schedule B); any loans the committee
receives (schedule C); any loans and lines of credit the committee receives from lending
institutions (schedule C-1); all debts and obligations of the committee (schedule D); any
itemized independent expenditures the committee makes (schedule E); any itemized
coordinated party expenditures the committee makes (schedule F); the committee’s
activities relating to state or local elections (schedule H1-H6); and the committee’s
“Levin” funds (schedules L, L-A, and L-B). Simpson Decl. Ex. 28; Scott Dep. at 125:22-
127:5. Form 3X and the various schedules are accompanied by 31 pages of instructions.
Simpson Decl. Ex. 29, Instructions for FEC Form 3X and Related Schedules.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

139. A non-connected committee must file Form 3X and the various schedules
that go along with it four times in an election year, and must file two semiannual reports
in a nonelection year. It must file a 12-day pre-primary report in any state in which it
participates. Additionally, it must file a pre-general election report and a 30-day post-
general election report if it participates in any general election. A non-connected
committee must also file these pre- and post-reports for any special election in which it
participates. Alternatively, it can choose to file monthly rather than quarterly, and thus
avoid pre- and post-election reports. It may change its filing schedule only once per year
and only after giving the FEC written notice. After the 20th day before an election, it
must file an independent expenditure report within 24 hours each time it spends more
than $1,000. Before that, it must file a report within 48 hours each time it spends more
than $10,000 on an election. See 11 CFR 88 104.5(c) and (g); Scott Dep. at 131:3-
132:14.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

140. Mr. Keating currently operates SpeechNow.org out of his home. Keating
Decl. at § 47.

FEC RESPONSE: No additional specific response at this time.
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141. If an individual administers a non-connected committee from his home
and is being paid for his services by the committee, that individual must allocate costs for
the use of his home to the committee, lest the expense be treated as in-kind contribution
from the individual to the committee. Scott Dep. at 136:8-137:8. The costs are to be
determined by assessing the usual and normal charge for, or fair market value of, that
portion of the home. Id. at 138:7-16. The same is true for expenses associated with using
the home computer, telephone, or personal internet connection. Id. at 139:6-20. These
cost allocations—based on the individual’s determination of their fair market value—
have to be reported on Form 3X. Id. at 123:7-16; Simpson Decl. Ex. 29 at 10-11
(Instructions for Schedule A, Itemized Receipts).

FEC RESPONSE: Objection, irrelevant. SpeechNow does not pay anyone to
work out of his or her home and has not alleged an intention to do so.

142.  All costs associated with a fundraiser for a non-connected committee,
even in a person’s home, must be treated as expenses to be paid by the committee lest any
costs for the event—including the costs associated with using the home, or the costs of
food or invitations—be treated as an in-kind contribution attributable to the committee.
Scott Dep. at 142:1-143:7. The costs are to be determined by assessing the usual and
normal charge for, or fair market value of, that portion of the home, invitations and food.
Id. at 143:8-14. These costs must be reported on Form 3X. Id. at 123:7-16; Simpson
Decl. Ex. 29 at 10-11 (Instructions for Schedule A, Itemized Receipts).

FEC RESPONSE: No additional specific response.

143. If a non-connected committee also made independent expenditures in state
or local elections, it would have to allocate its costs for fundraising and communications
according to regulations at 11 CFR Part 106. Scott Dep. at 143:15-144:5. The committee
would also report the allocations using various Schedules H, which are accompanied by
seven pages of instructions. Scott Dep. at 146:12-148:9; Simpson Decl. Ex. 29 at 23-30.

FEC RESPONSE: No additional specific response.

144. The FEC has an entire division, the Information Division, a large part of
whose resources are devoted to providing information to those who must comply with the
laws. Scott Dep. at 11:3-21:11, 53:16-54:20. The Division answers telephone and email
inquiries, it publishes manuals and guides, and it conducts training sessions. Id. at 11:12-
12:1, 13:10-14:13, 56:1-12. The Information Division recommends that those complying
with the campaign finance laws always consult its guides, instructions for forms, and
other publications. Id. at 37:11-22.

FEC RESPONSE: (See FEC Resp. Mem. § V.)
145. However, reliance on the information provided by the FEC is not a shield

to liability. Scott Dep. at 158:17-20. In fact, the information division “always
caution[s]” and advises those complying with the obligations for political committees to
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consult the statutes and applicable regulations and not rely solely on information
provided by the FEC. Id. at 34:19-35:7.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

146. Political committees often hire accountants and attorneys to assist them in
complying with the federal campaign finance laws and regulations. Scott Dep. at 87:4-
20. There are also hundreds of experts, professionals, and specialists who make their
livings by aiding organizations to comply with the requirements for political committees.
Id. at 84:17-22, 88:15- 89:2.

FEC RESPONSE: This proposed fact is irrelevant to the determination of the
constitutionality of the provisions challenged by plaintiffs. Furthermore, as noted
previously, the Act’s registration and reporting requirements are not unduly burdensome.
While some requirements are more complicated than others, generally the requirements
that apply to nonconnected political committees are not complicated. Scott Dep. at 156,
FEC Exh. 54. The professionals alluded to work not just for nonconnected committees,
but also state and national party committees, corporate and union PACs, and candidate
committees.

147. The FEC’s Information Division has 14 employees, ten of whom answer
questions from the general public on matters of campaign finance law and compliance.
Scott Dep. at 12:3-9. While the number of calls has declined since the Commission
provided information over the Internet, the division still receives thousands of calls each
year from the general public and political committee administrators in the regulated
community. Id. at 29:13- 30:6.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

148. The FEC publishes several documents to explain and provide information
concerning the laws and regulations with which political committees must comply. The
Campaign Guide for Non-Connected Committees, which is 134 pages long, is
periodically updated to include additional rules and interpretations by the Commission.
Scott Dep. at 18:3- 20:3; FEC Campaign Guide: Nonconnected Committees, May 2008,
available at http://www.fec.gov/pdf/nongui.pdf (last visited October 28, 2008). Between
updates to the Guide, the FEC issues a series of brochures and monthly supplements
containing any new rules, interpretations or policies of the Commission that are pertinent
to political committees. Id. at 18:3-19:2, 22:1-23:3. Committee treasurers must keep
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abreast of these supplements in order to keep their knowledge of FEC rules, policies, and
interpretations current. Id. at 34:8-18.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

149. However, reliance on this information is not a shield to liability. 1d.
at 158:17-20. Treasurers may be personally liable for violations in political committee
reporting. 2 U.S.C. 88 432(c), 434(a)(1); see also Statement of Policy Regarding
Treasurers Subject to Enforcement Proceedings, 70 Fed. Reg. 3 (January 3, 2005).
SpeechNow.org’s bylaws provide that the Treasurer is responsible for compliance with
statutory reporting requirements. Bylaws, Art. V, § 8.

FEC RESPONSE: Civil penalties are available against treasurers in their personal
capacity in only very limited circumstances. (See supra Resp. to SN Fact 54.)

150. The FEC holds training conferences for the administrators of political
committees and other employees of or consultants to political committees three to four
times per year. Scott Dep. at 56:13-57:1, 59:12-17. The conferences typically last two
days and consist of approximately six hours of substance per day. Id. at 56:13-57:13. The
FEC also provides periodic training seminars and workshops. 1d. at 57:21-59:7, 62:10-
22. All of these training sessions cover topics related to the obligations of administering
political committees. 1d. at 63:1- 7. Like its publications, training sessions must
periodically be updated to reflect new rules, interpretations, and policies. Id. at 65:19-
67:3.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

151. Non-connected committees that receive or intend to spend over $50,000 of
contributions in a calendar year must report electronically. Scott Dep. at 38:18-39:4.
The FEC publishes an introductory manual for its electronic filing system called “Getting
Started with FECfile,” which is 50 pages long. See Getting Started with FECFile (For
PAC and Party Committees), http://www.fec.gov/support/GettingStartedManual_U.doc
(last visited Oct. 20, 2008). The primary manual for using the electronic filing system is
351 pages long. See FECFile User Manual for PACs & Party Committees,
http://www.fec.gov/elecfil/ unauthorized_manual/entire UNAUTHmanual.pdf (last visited
Oct. 20, 2008).

FEC RESPONSE: (See FEC Resp. Mem. § V.)

152. Non-connected committees are subject to audits for cause, which exists
when the committee’s reports demonstrate compliance, accounting, or reporting
problems. Scott Dep. at 150:1-151:9. During an audit, the FEC must access and review
the committee’s records. Id. at 154:13-18. Audits can trigger enforcement actions
against a committee that can lead to civil penalties. Id. at 156:8-12. As a result, some
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committees employ accountants and lawyers to represent them in audits. Id. at 154:19-
155:6.

FEC RESPONSE: Objection, relevance and vagueness as to “some committees,”
as plaintiffs do not establish whether nonconnected committees like SpeechNow have
employed accountants and lawyers.

153. The Commission has a Reports Analysis Division (RAD) whose purpose is
to analyze reports filed by committees and other entities and to determine whether they
are in compliance with campaign finance laws and regulations. Scott Dep. at 67:7-11.
Employees of RAD often send committee treasurers Requests for Additional Information
(RFAI) that seek information necessary for the Commission to determine whether a
committee is complying with the law. Scott Dep. at 71:13-72:1. A failure of a political
committee to answer an RFAI can result in an investigation and a recommendation that
the Commission seek a conciliation agreement with the committee that results in a civil
penalty. Id. at 73:7-20.

FEC RESPONSE: No additional specific response.

154. The Commission sends out approximately 5,000 RFAIs in a calendar year,
all of which are related to administering and reporting of political committees. Scott
Dep. at 75:16-76:7. There are approximately 8,000 political committees registered with
the Commission, not all of which are active. 1d. at 76:8-16.

FEC RESPONSE: Objection, relevance and vagueness. Plaintiffs do not
establish whether any or a significant portion of the RFAIs are sent to nonconnected
committees, which have more straightforward reporting obligations, or whether most of

the RFAIs are sent to state and national party committees, corporate and union PACs, and

candidate committees.
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155. All administrative fines issued by the Commission relate to the failure to
properly report the activities of a political committee. Scott Dep. at 80:19-81:6. The
Commission resolves approximately 100 administrative fine matters per year, and the
amount of fines collected is $201,963 from the Administrative Fines Program alone.
Simpson Decl. Ex. 30, Federal Election Commission 2006 Annual Report, at 7. This is
an average civil penalty of at least $2,000. Still other civil penalties for failing to
properly administer or report the activities of political committees are collected through
the Commission’s standard enforcement process, and alternative dispute resolution
programs. Scott Dep. at 82:3-12.

FEC RESPONSE: No additional specific response.

156. The FEC can investigate alleged violations of the campaign finance laws that
are brought to its attention through administrative complaints filed under 11 CFR § 111.4
or that its staff discovers and has “reason to believe” that a violation has occurred.
Simpson Decl. Ex. 14 (FEC Response to Interrogatory No. 6). Alleged violations
discovered in this manner are assigned a “Matter Under Review” number. Id.

FEC RESPONSE: No additional specific response.

157. Since October 1, 1999, the FEC has found reason to believe that one or more
violations have occurred in 427 Matters Under Review and it has conducted an
investigation in 118 of these MURs. Simpson Decl. Ex. 14 (FEC Response to
Interrogatory No. 6). Of those 118 investigations, matters were pending an average of
544 days from the date the MUR was opened until it was closed with respect to the last
respondent. Id. (FEC Response to Interrogatory No. 8).

FEC RESPONSE: No additional specific response.

158. Complying with the administrative and continuous reporting requirements
for political committees would be burdensome for SpeechNow.org. Keating Decl. at
47. Mr. Keating operates SpeechNow.org alone in his spare time. He has no employees
nor anyone else working with him, and complying with the obligations for political
committees would be time consuming and difficult. 1d.

FEC RESPONSE: This proposed fact ignores contrary testimony.

The Commission’s Deputy Staff Director for the Information Division Greg Scott
testified that the Act’s registration and reporting requirements are not difficult.
(Scott Dep. at 156, FEC Exh. 14.) Further, plaintiff David Keating testified that he had

prior experience with reporting and could fulfill the requirement of treasurer.

Furthermore, Mr. Keating testified that his desire to avoid registration and reporting by
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SpeechNow was based on his desire to spend time on family and leisure activities.
(FEC Facts 11 451-52, 449-50.)

159. 1t would be particularly burdensome for David Keating to shoulder these
obligations before SpeechNow.org can spend money on political advertisements or other
activities that advance its mission. Keating Decl. at 1 47. In such a situation, Mr.
Keating would be spending a great deal of time ensuring that SpeechNow.org complied
with above-mentioned obligations, but he would be unable to spend that time advancing
SpeechNow.org’s mission. Id. at  47; Simpson Decl. Ex. 34, Excerpts from the
Deposition Transcript of David Keating, taken September 25, 2008.

FEC RESPONSE: Plaintiffs have provided no support, other than the self-serving
testimony of David Keating, that it would be “burdensome” for SpeechNow to comply
with “obligations” (presumably referring to the “administrative” and “reporting”
requirements referred to in the preceding paragraph) prior to the date that SpeechNow
first spends money on “advertisements or other activities that advance its mission.”

In particular, plaintiffs have provided no support for the statement that compliance with
the Act’s requirements would prevent David Keating from spending any significant
amount of time “advancing SpeechNow.org’s mission.”

160. SpeechNow.org cannot accept donations under $1,000 even though David
Keating has been contacted through the website and other means by potential donors who
want to make such donations. Keating Decl. at § 50. This is because such donations
would inch SpeechNow.org closer to being a “political committee,” but they would not
give it nearly enough money to produce and run advertisements, which are a necessary
precondition to a successful fundraising effort. Id. Accepting even small donations could
expose SpeechNow.org to the administrative and reporting requirements for political
committees without providing it enough money to speak out through advertisements in
support of its mission and become a going concern. Id. Thus, SpeechNow.org cannot
accept the $100 donations that Brad Russo and Scott Burkhardt are ready, willing, and
able to make. Id.

FEC RESPONSE: Objection to the extent contains a legal conclusion and

suggests that SpeechNow may not be able to accept donations in the future. (See FEC

Facts 11 51-52, 395-401.)
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“VII. Reporting Requirements for Independent Expenditures.”

161. SpeechNow.org will report its contributions and expenditures under the
reporting requirements for those who make independent expenditures. Keating Decl. at
35. Complying with these reporting requirements is less burdensome than complying
with the obligations for political committees. Id. at  48.

FEC RESPONSE: No additional specific response.

162. Groups “other than political committees” that make independent
expenditures must report their activities pursuant to the FEC regulations at 11 CFR 88§
104.4(a), (e) and (f), and 8 109.10. Scott Dep. at 95:7-98:14.

FEC RESPONSE: No additional specific response.

163. To report its independent expenditures, a group like SpeechNow.org that was
not a political committee would use the “Report of Independent Expenditures Made and
Contributions Received,” or FEC Form 5. Simpson Decl. Ex. 31, FEC Form 5, Report of
Independent Expenditures Made and Contributions Received; Scott Dep. at 101:6-102:1.
This form requires the filer to list the total contributions received and the total
expenditures made during the period on a one-page form, and then to list those who
contributed to the independent expenditure and the payees for the independent
expenditures. It is accompanied by three pages of instructions. Simpson Decl. Ex. 32,
Instructions for FEC Form 5 and Related Schedules.

FEC RESPONSE: No additional specific response.

164. The FEC requires that all costs associated with the independent expenditure
must be disclosed. This would include costs for airtime for broadcast communications;
production costs for broadcast communications; postage and printing costs for
communications made by mail; research costs to determine the most optimal form of
communication; fees for the media buyer or direct mail vendor; costs associated with
producing newspaper ads; the costs of newspage space; and the costs associated with
producing and distributing internet banner ads. Scott Dep. at 102:4-105:1.

FEC RESPONSE: SpeechNow’s proposed facts repeatedly state that the group
will disclose its contributions and expenditures under the Act’s disclosure and disclaimer
provisions that apply to independent expenditures. See SN Facts 1 25-26, 161.

Mr. Keating has, however, given mixed signals on this issue. Should SpeechNow

prevail, it is not entirely clear whether such disclosure will includes all contributions it

receives, including those whose funds were used solely for purposes such as candidate
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research and polling, see SN Facts 24, or only those contributions that were solicited
for, and will be directly used to purchase air time for independent expenditures.

At deposition Mr. Keating indicated that he personally agreed with the position of
his employer, Club for Growth, that disclosure of contributions for candidate research and
polling was not required. (Keating Dep. at 82-84, FEC Exh. 11). See FEC Facts  375.
Similarly, at a public forum about the case, Mr. Keating said “(t)he only thing people
won’t know is how much money we’re receiving or spending on administrative stuff until
we make uh, or | guess they’ll never know until they look at the IRS how we’re spending
on administrative stuff.” (“Freeing SpeechNow: Free Speech and Association vs.
Campaign Finance Regulation,” Mar. 5, 2008, FEC Exh. 103 at 4.) Since Mr. Keating
has been inconsistent, plaintiffs have provided inadequate assurance to the Court to
permit a finding that SpeechNow’s disclosures would be exhaustive. The Court,
therefore, should not accept SpeechNow’s assurances or make the finding plaintiffs
suggest.

165. If an organization like SpeechNow.org that was not a political committee
decided to make independent expenditures against candidates for State or local office, its

reporting obligations to the FEC would not change or increase. Scott Dep. at 107:7-108:5.

FEC RESPONSE: No additional specific response.
Respectfully submitted,

Thomasenia P. Duncan
(D.C. Bar No. 424222)
General Counsel

David Kolker
(D.C. Bar No. 394558)
Associate General Counsel

Kevin Deeley
Assistant General Counsel
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPEECHNOW.ORG, et al.,

Plaintiffs,
Civ. No. 08-248 (JR)
V.
FEC Response to Plaintiffs’
FEDERAL ELECTION COMMISSION, Proposed Findings of Fact

Defendant.

N N N N N N N N N N N

DEFENDANT FEDERAL ELECTION COMMISSION’S RESPONSE
TO PLAINTIFFS’ PROPOSED FINDINGS OF FACT

The Federal Election Commission (“Commission”) hereby submits the following
response to the Proposed Findings of Fact filed by plaintiffs SpeechNow.org
(“SpeechNow™), David Keating, Edward Crane, Fred Young, Brad Russo and Scott
Burkhardt (collectively “plaintiffs”). The Commission incorporates by reference its
Memorandum In Support of Response to Plaintiffs’ Proposed Findings of Fact (“FEC
Resp. Mem.”). Set forth below are additional specific objections and responses, as well
as references to the Memorandum in order to note the portions of the Memorandum that
are particularly responsive to specific facts.

“I. SpeechNow.org”

1. Plaintiff SpeechNow.org is an independent group of citizens whose
mission is to engage in express advocacy in favor of candidates who support the First
Amendment and against those who do not. Declaration of David Keating in Support of
Proposed Findings of Fact (hereinafter, “Keating Decl.”) at 11 2, 3; Keating Decl. Ex. H,
Bylaws of SpeechNow.org (hereinafter, “Bylaws™), Art. Il. Toward that end,
SpeechNow.org planned to run television advertisements during the 2008 election cycle

in the states and districts of political candidates whose records demonstrate that they do
not support full protections for First Amendment rights. Keating Decl. at § 15. While it
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appears that SpeechNow.org will not be able to run advertisements in this election, it
would like to run advertisements in future elections, including the 2010 election, similar
to those it intended to run during the 2008 election season. Id. at {{ 15, 30.

FEC RESPONSE: Objection to the use of “independent” as vague and objection
to the extent it contains legal conclusions, including the notion that SpeechNow was not
“able” to run advertisements during the 2008 election cycle. SpeechNow could have
accepted contributions up to the legal limits, but chose not to. (See FEC Facts {1 51-52,
395-401.)

2. Plaintiff David Keating created SpeechNow.org because he believes that
the issue of free speech and the threats posed to it by campaign finance laws are vital to
the future of the nation. Keating Decl. at 1 3. He wants individuals who share this
concern to be able pool their funds so they can speak out as loudly and effectively in
favor of First Amendment rights as possible. 1d. Because federal elections provide a rare
opportunity both to impact public policy—by affecting the political futures of the
candidates who make it—and to influence public debate, Mr. Keating believes that
running advertisements calling for the election or defeat of candidates based on their
support for free speech and association is the most effective way for private citizens to
protect those rights. 1d. In his view, if an individual is permitted to spend unlimited
amounts of money advocating the election or defeat of candidates for office, there is no
reason why groups of individuals should be prevented from doing so. He created
SpeechNow.org to give ordinary Americans the ability to band together to achieve these
purposes. Id.

FEC RESPONSE: Objection, relevance, as David Keating’s political opinions
and motivation for founding SpeechNow are not relevant to the constitutionality of the
challenged provisions. While this paragraph may reflect David Keating’s views,
the portion of Mr. Keating’s declaration cited by plaintiffs, Keating Decl. (Doc-39) { 3,
only supports the first sentence and part of the second and third sentences of this fact.
The cited portion of Mr. Keating’s declaration provides no support for the fourth and fifth
sentences of this proposed fact. Inter alia, the alleged opinion regarding “the most
effective way” and the fourth sentence regarding individuals and groups are unsupported.

Objection to the extent it contains legal conclusion, particularly the inaccurate contention
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that groups are prevented from spending unlimited amounts of money advocating the
election or defeat of candidates.
“A. Structure and Operations of SpeechNow.org”

3. SpeechNow.org is an unincorporated nonprofit association organized
under the District of Columbia Uniform Unincorporated Nonprofit Associations Act,
D.C. Code § 29- 971.01 et seq., and registered as a “political organization” under section
527 of the Internal Revenue Code. Keating Decl. Ex. G, SpeechNow.org Internal
Revenue Form 8871.

FEC RESPONSE: No additional specific response.

4, The general powers of SpeechNow.org lie with five voting “Members.”
Bylaws, Art. I, 8§ 5; Art. I11, 88 1, 2. They are David Keating, Jon Coupal, Edward Crane,
Daniel Shapiro, and Richard Marder. Id. The bylaws also designate four officers of the
association: President, Vice President, Secretary, and Treasurer. 1d., Art. V, § 1. David
Keating is the President and Treasurer of SpeechNow.org, and he administers all of the
association’s affairs. Keating Decl. at § 2. Jon Coupal is the Vice President and
Secretary. Keating Decl. Ex. D, Member Action by Written Consent in Lieu of an
Organizational Meeting of SpeechNow.org.

FEC RESPONSE: No additional specific response.

5. SpeechNow.org will operate solely on private donations from individuals.
Keating Decl. at | 8; Bylaws, Art. 1. Under its bylaws, SpeechNow.org cannot accept,
directly or indirectly, any donations or anything of value from business corporations,
labor organizations, national banks, federal government contractors, foreign nationals,
political parties, or political committees. Keating Decl. at 1 8; Bylaws, Art. VI, § 9; Art
X, §1.

FEC RESPONSE: No additional specific response.

6. Under its bylaws, SpeechNow.org cannot engage in business activities,
including the provision of any goods or services that results in income to SpeechNow.org
or any advertising or promotional activity that results in income to SpeechNow.org, other
than in the form of membership dues or donations. Keating Decl. at § 12. Similarly,
SpeechNow.org cannot offer to any donors or members any benefit that is a disincentive
for them to disassociate themselves with SpeechNow.org on the basis of the
organization’s position on a political issue, and it cannot offer its donors or members
credit cards, insurance policies or savings plans, training, education, business
information, or any other benefits other than those that are necessary to enable recipients
to engage in promotion of SpeechNow.org’s political ideas. Id.; Bylaws, Art. VI, 88 6, 8.

FEC RESPONSE: No additional specific response.
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7. SpeechNow.org is independent of any political candidates, political
committees, and political party committees, and its bylaws require it to operate wholly
independently of any of these entities. Keating Decl. at 1 9; Bylaws, Art. VI, 8 9; Art. X,
88 2-10. SpeechNow.org cannot make contributions or donations of any kind directly or
indirectly to any FEC-regulated candidate or political committee, and it cannot coordinate
its activities, as defined in 2 U.S.C. 88 441a(a)(7)(B) & (C) and 11 C.F.R. Part 109, with
any candidates, national, state, district or local political party committees, or their agents.
Id., Art. VI 8§ 10; Art. X 88 2-10.

FEC RESPONSE: Objection to the use of “wholly independently” as vague and
objection to the extent the use of “wholly independently” as it purports to contain a legal
conclusion.

8. SpeechNow.org’s bylaws prohibit it from using any vendors for services
in producing or distributing its communications featuring a candidate for federal office if
that vendor was also engaged during the same election cycle by the candidate featured in
the communication. Bylaws, Art. X, 8 2. The bylaws similarly prohibit SpeechNow.org
from employing any individuals who were employed during the same election cycle by
any candidate featured in any of SpeechNow.org’s communications. Id., Art. X, 8 3.

FEC RESPONSE: No additional specific response.

9. SpeechNow.org’s bylaws also ensure the independence of the
association’s speech by, among other things, requiring members, officers, employees, and
agents of the association to read and understand the FEC’s rules concerning coordination,
11 C.F.R. § 109.21, Bylaws, Art. X, § 4, and by prohibiting them from engaging in
activities that might lead to coordination with candidates. Id., Art. X, §8 5-10.

FEC RESPONSE: No additional specific response.

10. Under SpeechNow.org’s bylaws, all of the obligations in the previous two
paragraphs must be communicated to all members, officers, employees, agents, and
donors of SpeechNow.org and employees and agents must sign an acknowledgement of
these obligations as a condition of participating in any association activities. Bylaws,
Art. X, § 11. SpeechNow.org’s members and officers have each signed such an
acknowledgment. Keating Decl. Ex. |, SpeechNow.org Affirmation.

FEC RESPONSE: No additional specific response.

11.  SpeechNow.org will solicit donations from individuals for funds to cover
operating expenses and to buy public, political advertising to promote the election or
defeat of candidates based on their positions on free speech and associational rights.
Keating Decl. at § 11. Some of SpeechNow.org’s solicitations will refer to particular
candidates for federal office by name. 1d.; Declaration of Steven M. Simpson in Support
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of Plaintiffs’ Proposed Findings of Fact (hereinafter, “Simpson Decl.”) Ex. 1,
Supplement to AOR 2007-32 (Sample SpeechNow.org Solicitation).

FEC RESPONSE: No additional specific response.

12.  SpeechNow.org’s solicitations will inform potential donors that their
donations may be used for political advertising that will advocate the election or defeat of
candidates to federal office based on their support for First Amendment rights. Keating
Decl. at § 11. Under its bylaws, SpeechNow.org must also advise donors that their
donations are not tax deductible and that they will be spent according to the sole
discretion of SpeechNow.org. 1d. at  13; Bylaws, Art. VI, § 11.

FEC RESPONSE: No additional specific response.
“B. SpeechNow.org’s Planned Political Advertisements”

13. SpeechNow.org plans to run advertisements on television and in other
media during the 2008 election cycle and other future election cycles. Keating Decl. at 1
15-20, 30. SpeechNow.org has prepared television scripts for four such advertisements.
Keating Decl. Ex. J, SpeechNow.org Television Scripts. Two of the advertisements call
for the defeat of Dan Burton, a Republican Congressman currently running for reelection
in the fifth district of Indiana. Both ads criticize Representative Burton for voting for a
bill that would restrict the speech of many public interest groups. The first urges voters to
“Say no to Burton for Congress.” The second states that “Dan Burton voted to restrict our
rights. Don’t let him do it again.” 1d.; Keating Decl. at  18. SpeechNow.org would like
to broadcast these advertisements in the fifth district of Indiana, where Representative
Burton is running for office. Id. at {1 20-24.

FEC RESPONSE: No additional specific response.

14.  The other two advertisements call for the defeat of Mary Landrieu, a
Democratic Senator currently running for reelection in Louisiana. Keating Decl. at  19.
Both ads criticize Landrieu for voting for a law to restrict the speech of public interest
groups. The first urges voters to “Say no to Landrieu for Senate.” The second concludes
by saying that “Our founding fathers made free speech the First Amendment to the
Constitution. Mary Landrieu is taking that right away. Don’t let her do it again.” 1d.;
Keating Decl. Ex. J. SpeechNow.org would like to broadcast these advertisements in
Louisiana, where Senator Landrieu is running for office. Keating Decl. at 1 20-24.

FEC RESPONSE: No additional specific response.
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15. The production costs for these advertisements would be approximately
$12,000. Keating Decl. at 1 21; Simpson Decl. Ex. 2, Declaration of Ed Traz in Support
of Plaintiffs’ Motion for Preliminary Injunction with Exhibits, dated February 8, 2008 at
11 3-5.

FEC RESPONSE: No additional specific response.

16.  The cost to air the advertisements depends on the number of times they are
run and the size of the audience SpeechNow.org wants to reach. Keating Decl. at 11 21-
24; Simpson Decl. Ex. 2 at {{ 3-5.

FEC RESPONSE: No additional specific response.

17. Ideally, Mr. Keating would like to be able to run the ads enough times so
that the target audience could view the ads at least ten times, but that would cost roughly
$400,000. Keating Decl. at 1 24. A less expensive option is simply to run the ads fewer
times. Id. at 1 21-24. In either event, the total costs to produce and run advertisements
in Indianapolis and either Baton Rouge or New Orleans would exceed $120,000. Id. at |
22.

FEC RESPONSE: No additional specific response.

18. Mr. Keating made and will in the future make the decisions about where
and in what races to run SpeechNow.org’s advertisements, although he expects to keep
the other members of SpeechNow.org apprised of his decisions. Keating Decl. at { 25.
Mr. Keating will base his decisions primarily on two factors: (1) the candidates’ records
on freedom of speech and/or campaign finance laws; and (2) whether the race is close
enough that SpeechNow.org’s ads might have an impact on the outcome. Id. at { 26.

FEC RESPONSE: No additional specific response.

19.  Thus, Mr. Keating decided that SpeechNow.org should run ads in
Congressman Burton’s primary because the Congressman voted for H.R. 513, a bill that
restricted the free speech rights of certain nonprofits, as did the majority of House
Republicans, and Mr. Keating felt that he was vulnerable to defeat. Keating Decl. at {
27. Mr. Keating spoke to Congressman Burton’s opponent, John McGoff, and
discovered that he supported freedom of speech and opposed campaign finance laws that
infringed on freedom of speech. Id. As aresult, Mr. Keating concluded that running ads
highlighting Congressman Burton’s record on campaign finance laws would be a good
way to convey to Republicans that they should support freedom of speech and oppose
campaign finance laws that would infringe on rights to free speech. Id.

FEC RESPONSE: No additional specific response.

20. In his conversation with Mr. McGoff, Mr. Keating discussed only Mr.
McGoff’s position on issues. Mr. Keating understands that in order to avoid any
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questions about coordination and to comply with the FEC’s coordination rules, he cannot
speak to candidates, campaigns, or political party committees about their plans, projects,
or needs. Keating Decl. at { 27.

FEC RESPONSE: Objection to the extent contains legal conclusions. Indeed, the
relevant content standards of current coordination regulations permit involvement that is
not “material” and discussion that is not “substantial.” 11 C.F.R. § 109.21(d)(2),(3).1

21. Mr. Keating decided that SpeechNow.org should run ads against Mary
Landrieu because her election is a high-profile race, and she has consistently supported
campaign finance legislation that infringed on freedom of speech. Keating Decl. at { 28.
As a result, Mr. Keating concluded that her opponent could not be worse than she is and
that running ads in her race would increase the chances of her defeat and garner attention
for SpeechNow.org and its message and mission. Id.

FEC RESPONSE: Contemporaneous records show that Senator Landrieu was
selected only after SpeechNow’s consultant took too long preparing the submission of
SpeechNow’s advisory opinion request. Mr. Keating’s conclusion about Senator
Landrieu is unsupported and speculative. (See FEC Facts | 55-57, FEC Resp. Mem. at
3)

22.  SpeechNow.org would run ads in additional races during this election
cycle if it were able to do so. Candidates in whose elections SpeechNow.org would
consider broadcasting advertisements include any candidate who has voted for or against
the Bipartisan Campaign Reform Act; any candidate who voted for or sponsored or
opposed H.R. 513 as passed by the House of Representatives in 2006 or similar
legislation; any candidate who supports or opposes legislation to create a Federal Election
Administration such as that proposed by H.R. 421 in the current Congress. Keating Decl.
at 1 29. More specifically, for this election cycle, SpeechNow.org would like to run
advertisements opposing Democratic congressional candidate Paul Kanjorski in the 11th
district of Pennsylvania. Id.

FEC RESPONSE: Objections to the extent contains a legal conclusion and
suggests that SpeechNow was not able to run ads in additional races. (See FEC Facts

51-52, 395-401.)

! The coordination regulation is expected to be the subject of a new rulemaking as a
result of Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008).
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23. If it is able to, SpeechNow.org will run ads in future election cycles as
well. For instance, in the 2010 election cycle, SpeechNow.org would like to run
advertisements opposing North Dakota Democratic Senator Byron Dorgan and Colorado
Democratic Senator Ken Salazar. Keating Decl. at  30. SpeechNow.org would consider
running advertisements opposing Alaska Republican Senator Lisa Murkowski as well, if
she has a credible primary opponent. Id.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to run ads in future election cycles. (See FEC
Facts 11 51-52, 395-401.)

24.  Assuming SpeechNow.org is able to function and run ads in future
elections, it will make decisions about where to run such ads consistent with the general
approach described above. Keating Decl. at § 26. If SpeechNow.org is able to raise
enough funds, it intends to use methods such as candidate research to determine the past
statements and positions of candidates on free speech as well as public opinion polling to
obtain more information about the viability of particular candidates in particular races.
Id. at § 32.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to run ads in future election cycles. (See FEC
Facts 11 51-52, 395-401.)

25.  SpeechNow.org will disclose its activities under the disclosure and
disclaimer provisions in the Federal Election Campaign Act that apply to independent
expenditures. Keating Decl. at 11 6, 33-36.

FEC RESPONSE: Objection, vague, and objection to the extent contains legal
conclusions. FECA requires disclosure for independent expenditures by political

committees and others, but the disclosure provisions vary depending upon what kind of

entity is making the expenditure. 2 U.S.C. § 434 (b)-(d), (g).
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26.  Accordingly, pursuant to 2 U.S.C. § 434(c), SpeechNow.org will file
statements with the FEC reporting the identities of those who contributed to its
advertisements and other communications that are independent expenditures under FECA
along with the amounts contributed and the other information required by this provision.
Keating Decl. at { 35.

FEC RESPONSE: Objection to the extent contains legal conclusions. While
SpeechNow and David Keating have agreed to disclose the identities of at least certain
contributors as “required by” 2 U.S.C. § 434(c), they have created some ambiguity as to
whether they will disclose the identities of contributors when contributions are used for
purposes such as candidate research and polling, see SN Facts { 24, rather than directly
purchasing advertising time. David Keating’s agreement with a decision not to disclose
some donors calls into question whether SpeechNow will disclose its donors.

(See FEC Facts { 373; “Freeing SpeechNow: Free Speech and Addociation vs. Campaign
Finance Regulation,” Mar. 5, 2008, FEC Exh. 103 at 4.)

27.  SpeechNow.org will not accept any targeted or “earmarked” funds, and, as
a result, it will disclose all of its contributors in its independent expenditure disclosures.
Keating Decl. at  36. Thus, for each independent expenditure SpeechNow.org makes,
Mr. Keating will disclose all donors whose contributions have been used to fund any
portion of the independent expenditure at issue. 1d. All donors to SpeechNow.org will
thus be disclosed in the association’s independent expenditure disclosures. Id.

FEC RESPONSE: See supra Fact 26. Even if SpeechNow and David Keating
were interpreted as agreeing to identify all contributors on the independent expenditure
reports they file pursuant to 2 U.S.C. § 434(c), those reports are submitted on different
forms than those used by political committees, on a different schedule (independent
expenditure reports are filed only once, whereas political committees file periodic reports

of their financial activity), and independent expenditure reports provide less information

to the Commission and the public. (See FEC Facts | 372-373, 442-443.)
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28. Pursuant to 2 U.S.C. § 441d(d)(2), SpeechNow.org’s advertisements will
include a statement indicating that SpeechNow.org is responsible for the content of the
advertisement. Keating Decl. at § 34.

FEC RESPONSE: Objection to the extent contains legal conclusions.

29. Pursuant to 2 U.S.C. 8 441d(a), all of SpeechNow.org’s advertisements
and other communications will include its name, address, and telephone number or World
Wide Web address, along with a statement indicating that the communication was paid
for by SpeechNow.org and was not authorized by any candidate or candidate’s
committee. Keating Decl. at { 33.

FEC RESPONSE: Objection to the extent contains legal conclusions.

30. In addition, as an association organized under section 527 of the Internal
Revenue Code, SpeechNow.org must make regular disclosures of all contributions and
expenditures. Keating Decl. at § 37, Keating Decl. Ex. L, SpeechNow.org IRS Form
8872; Simpson Decl. Ex. 25, Deposition Transcript of Gregory Scott, taken September
24, 2008 (hereinafter, “Scott Dep.”) at 105:2-106:3.

FEC RESPONSE: 527 organizations may choose to pay taxes to avoid disclosure. See
Mobile Republican Assembly v. United States, 353 F.3d 1357, 1360 (11th Cir. 2003).
Disclosures filed by section 527 organizations are not filed on the same schedule, with
the same frequency or in the same level of detail as disclosures by political committees
under the Act. (Compare 2 U.S.C. 88§ 433-434 with 26 U.S.C. 8 527(j). See

FEC Exh. 127-128, 161-162).

C. SpeechNow.org’s Other Activities

31. In addition to creating advertisements for the Burton and Landrieu races,
Mr. Keating has also set up a website, www.speechnow.org, on which he has posted
general information about the association, news stories and editorials about
SpeechNow.org, and information about this lawsuit. Keating Decl. at { 4; Keating Decl.
Ex. A, Web Pages from www.speechnow.org (Home Page).

FEC RESPONSE: No additional specific response.

10
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32. The website allows individuals interested in SpeechNow.org to sign up to
receive more information about the association and to check a box if they might in the
future consider making a donation to SpeechNow:.org if it is legally able to accept
donations. Keating Decl. Ex. A (Sign-up Page). Since the website was created late last
year, about 180 individuals have signed up to receive more information and about 75 of
them have indicated that they would consider making a donation to SpeechNow.org in
the future. Keating Decl. at 5. Mr. Keating has sent articles and other information
concerning SpeechNow.org to the individuals on this list. Id. at  4; Keating Decl. Ex. O,
Information Sent to Interested Visitors of www.SpeechNow.org.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

33. Mr. Keating has also set up a PayPal account to allow individuals to
donate money to SpeechNow.org in the event that the association is legally able to accept
donations. Keating Decl. at § 53; Keating Decl. Ex. M, Email from PayPal.com
confirming SpeechNow.org account.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

1. The Individual Plaintiffs

34. In addition to being the President and Treasurer of SpeechNow.org, Mr.
Keating would also like to donate money to the association to support its mission and
activities. Keating Decl. at 1 39. If and when SpeechNow.org is legally able to accept
donations, Mr. Keating will immediately donate $5,500 to the group, and he would like to
donate more in the future. Id. at 1 39, 51-52.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

35.  Other individuals are also ready, willing, and able to immediately donate
funds that would allow SpeechNow.org to produce and broadcast the ads it has created,
or other similar ads, enough times to have an impact on the audience in the relevant

markets. Keating Decl. at § 39. Edward Crane is willing to donate $6,000. Declaration of
Edward Crane in Support of Proposed Findings of Fact (hereinafter, “Crane Decl.”) at

11
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6. Richard Marder is willing to donate $5,500. Keating Decl. at { 39; Simpson Decl. EX.
3C, SpeechNow.org Request for Advisory Opinion and Supporting Materials, dated
November 14, 2007 (hereinafter, “Advisory Opinion Request”) at 6-8 (Declaration of
Richard Marder in Support of SpeechNow.org Advisory Opinion Request). Fred M.
Young is willing to donate $110,000. Declaration of Fred M. Young, Jr. in Support of
Proposed Findings of Fact (hereinafter, “Young Decl.”) at { 6.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow is not able to accept donations. (See FEC Facts 1 51-52, 395-
401.)

36. Plaintiff Ed Crane is the President of the Cato Institute and a long-time
supporter of free speech and opponent of campaign finance laws. Crane Decl. at { 3, 10.
Mr. Crane is an acquaintance of Mr. Keating’s who agreed both to serve as a member of
SpeechNow.org and to contribute money to the association when Mr. Keating asked him
during the summer of 2007. Id. at § 2. Mr. Crane would like to be able to make
additional contributions to SpeechNow.org in the future. Id. at 8.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow has not been able or will not be able to accept donations. (See
FEC Facts 11 51-52, 395-401.)

37. Mr. Crane supports SpeechNow.org’s mission and believes that calling for
the election or defeat of candidates based on their support for First Amendment rights is
an ideal way both to affect policy—by affecting the political futures of those who make
it—and to promote the importance of free speech. Crane Decl. at § 3. However, Mr.
Crane lacks the time or individual resources to do things like produce television
advertisements about free speech and candidates that can reach a wide segment of the
population. 1d. at 4. Thus, the best way for him to speak effectively against candidates
who support restrictions on free speech is to associate with other like-minded individuals
and a group like SpeechNow.org. Id.

FEC RESPONSE: To the extent that the last sentence is not phrased as an
opinion of Mr. Crane’s, it is unsupported. Plaintiffs have not demonstrated that giving to

a group like SpeechNow is the “best way to speak effectively against candidates.”

Plaintiffs do not compare the effect of such a contribution with, for example,

12
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volunteering for a campaign, contributing to a candidate, contributing to a political party,
emailing friends, or espousing views on a website.

38. Plaintiff Fred Young is the former CEO of Young Radiator Co. in Racine,
Wisconsin. Simpson Decl. Ex. 4, Excerpts from the Deposition Transcript of Fred M.
Young, Jr., taken October 3, 2008 at 22:1-4. Mr. Young has supported various libertarian
and classical liberal causes through the years, including the Cato Institute and the Club
for Growth. Id. at 32:5-7, 87:7-9. Mr. Keating knew Mr. Young through Mr. Keating’s
employment as the executive director of the Club for Growth. Id. at 32:14-33:1. Mr.
Keating contacted Mr. Young and asked if he would agree to contribute money to
SpeechNow.org during the summer of 2007. Young Decl. at § 2. Mr. Young would like
to be able to make additional contributions to SpeechNow.org in the future. Young Decl.
at 1 8.

FEC RESPONSE: Objection to the extent contains a legal conclusion and
suggests that SpeechNow may not be able to accept donations in the future. (See FEC
Facts 11 51-52, 395-401.)

39. Mr. Young supports SpeechNow.org’s mission and believes that calling
for the election or defeat of candidates based on their support for First Amendment rights
is an ideal way both to affect policy—Dby affecting the political futures of those who make
it—and to promote the importance of free speech. Young Decl. at 3. However, Mr.
Young is not a political activist and lacks the time and experience to do things like
produce television advertisements that can reach a wide segment of the population. 1d. at
4. Thus, the best way for him to do speak effectively against candidates who support
restrictions on free speech is to associate with other like-minded individuals and a group
like SpeechNow.org. Id.

FEC RESPONSE: To the extent that the last sentence is not phrased as an
opinion of Mr. Young’s, it is unsupported. Plaintiffs have not demonstrated that giving
to a group like SpeechNow is the “best way to speak effectively against candidates.”
Plaintiffs do not compare the effect of such a contribution with, for example,
volunteering for a campaign, contributing to a candidate, contributing to a political party,
emailing friends, or espousing views on a website.

Since Fred Young is willing to spend $110,000, he could easily finance his own

independent expenditures. Mr. Young could hire someone to prepare advertisements for
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him, much like he hopes to “hire SpeechNow to do that sort of thing.” (Young
Dep. at 92-32.) It is not difficult for individuals who are capable of making large
contributions to hire consultants to create advertisements. (FEC Facts { 351.)

40.  Two other individuals, Plaintiffs Brad Russo and Scott Burkhardt, would
like to make immediate donations to SpeechNow.org of $100 each. Keating Decl. at {1
50-51.

FEC RESPONSE: Nothing in the Act precludes their proposed contributions to
SpeechNow. Collectively, these $100 contributions are also less than the $1,000
threshold for triggering political committee status under 2 U.S.C. § 431(17).

41. Brad Russo first heard about SpeechNow.org from an acquaintance who
works for the Institute for Justice. Declaration of Brad Russo in Support of Plaintiffs’
Proposed Findings of Fact (hereinafter, “Russo Decl.”) at 2. Because he believes
strongly in free speech and opposes many campaign finance laws, Mr. Russo would like
to be able to support SpeechNow.org and its mission. Id. at | 3.

FEC RESPONSE: No additional specific response.

42. Scott Burkhardt first heard about SpeechNow.org in a news story and
located the association’s website through an internet search. Declaration of Scott
Burkhardt in Support of Plaintiffs’ Proposed Findings of Fact (hereinafter, “Burkhardt
Decl.”) at § 2; Simpson Decl. Ex. 5, Excerpts from the Deposition Transcript of Scott
Burkhardt, taken September 16, 2008 at 9:4-6. Mr. Burkhardt has supported various
libertarian and conservative causes through the years and wanted to donate money to
SpeechNow.org. Burkhardt Decl. at { 2; Simpson Decl. Ex. 5 at 9:10-16. He wrote an
email to SpeechNow.org inquiring about how to donate money to the association, but Mr.
Keating wrote back indicating that SpeechNow.org was not accepting donations. Keating
Decl. at { 50.

FEC RESPONSE: No additional specific response.

43. Both Mr. Russo and Mr. Burkhardt support SpeechNow.org’s mission and
believe that calling for the election or defeat of candidates based on their support of First
Amendment rights is an ideal way both to affect policy—Dby affecting who serves in
Congress, which makes significant policy regarding those rights—and to promote the
importance of free speech. Russo Decl. at | 3; Burkhardt Decl. at { 3.

FEC RESPONSE: No additional specific response.
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44, Even though Plaintiffs Russo and Burkhardt could not themselves finance
the production and broadcast of SpeechNow.org’s ads, they wish to associate with
SpeechNow.org’s other supporters in order to amplify their voices and reach an audience
far greater than they would be able to achieve without SpeechNow.org. Russo Decl. at
4; Burkhardt Decl. at | 4.

FEC RESPONSE: Plaintiffs Russo and Burkhardt can finance the production and
broadcast of advertisements. Individuals can finance advertisements for as little as $50
without SpeechNow. (FEC Resp. Mem. § 11.)

45.  All of the individual Plaintiffs have read, understood, and will abide by
SpeechNow.org’s bylaws, in particular, sections 9 and 10 of Article X of those bylaws.
Keating Decl. at 11 8, 9; Crane Decl. at  5; Young Decl. at { 5; Russo Decl. at { 5;
Burkhardt Decl. at § 5. They further understand that their donations will be used to fund
speech, including advertisements that will advocate the election and/or defeat of
candidates to federal office based upon their positions on freedom of speech and
campaign finance laws, and they understand that SpeechNow.org is an independent group
that will not make any contributions to candidates, political committees or political
parties (or any of their agents) and will not coordinate its activities with candidates,
candidate committees or political party committees. Keating Decl. at § 9; Crane Decl. at
15; Young Decl. at { 5; Russo Decl. at § 5; Burkhardt Decl. at { 5.

FEC RESPONSE: No additional specific response.
“I11.  SpeechNow.org’s Advisory Opinion Request”

46. Mr. Keating set up SpeechNow.org specifically to avoid any concerns
about corruption under the campaign finance laws. Keating Decl. at 11 6, 38. However,
he understood when he created the association that it would be necessary to seek approval
from the FEC to operate without becoming a political committee and being subjected to
the contribution limits and organizational, administrative, and continuous reporting
obligations for political committees. Id. at § 38. He also recognized that it might be
necessary to challenge the application of these provisions to SpeechNow.org in court. 1d.

FEC RESPONSE: David Keating’s views and motivation for creating
SpeechNow are irrelevant to the determination of constitutionality of the provisions
challenged by plaintiffs. The Commission objects to the assertion that SpeechNow was

“set up . . . specifically to avoid any concerns about corruption under the campaign

finance laws” to the extent that it includes a legal conclusion. Regarding Mr. Keating’s
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expressed desire to create an organization “specifically to avoid any concerns about
corruption,” the FECA’s limit on contributions to political committees of $5000 per year
lawfully furthers that goal. Mr. Keating did not just know that he “might” need to
challenge the rules; SpeechNow was created to serve as a test case. (FEC Resp. Mem. at
§1))

47.  Accordingly, on November 19, 2007, SpeechNow.org filed a request for
an advisory opinion (AOR) with the FEC pursuant to 2 U.S.C. § 437f. The request
presented, in essence, three questions: (1) Must SpeechNow.org register as a political
committee as defined in 2 U.S.C. § 431(4), and, if so, when? (2) Are donations to
SpeechNow.org “contributions” (as defined in 2 U.S.C. 8 431(8)) subject to the limits
described in 2 U.S.C. § 441a(a)(1)(C)? (3) Must an individual donor to SpeechNow.org
count his donations to SpeechNow.org among the contributions applicable to his biennial
aggregate contribution limit described in 2 U.S.C. § 441a(a)(3)? See Simpson Decl. Exh.
3A, Advisory Opinion Request, at 4-5.

FEC RESPONSE: No additional specific response.

48. Under FEC rules, the Commission is required to issue a written advisory
opinion within sixty days of accepting a request. 11 C.F.R. 8§ 112.4(a). If it is unable to
render an advisory opinion within that time, the rules state that the FEC “shall issue a
written response stating that the Commission was unable to approve” the request by a
required vote of four commissioners. 1d. The FEC issued its response to
SpeechNow.org’s AOR on January 28, 2008. Because the FEC at the time was without a
full complement of commissioners, it lacked a quorum and thus could not issue an
advisory opinion in response to SpeechNow.org’s request. Accordingly, under FEC
rules, SpeechNow.org’s request was not approved. See Simpson Decl. Ex. 6, Letter from
the Federal Election Commission to Bradley A. Smith and Stephen M. Hoersting from
the Center for Competitive Politics and William H. Mellor, Steven Simpson, and Paul
Sherman from the Institute for Justice, dated January 28, 2008.

FEC RESPONSE: No additional specific response.

49.  However, the general counsel’s office of the FEC issued a draft advisory
opinion in response to SpeechNow.org’s AOR. Simpson Decl. Ex. 7, Draft Advisory
Opinion 2007-32 from the Federal Election Commission, dated January 25, 2008. The
draft advisory opinion concluded that, among other things, SpeechNow.org’s planned
advertisements constitute “express advocacy,” id. at 9:9-12; the donations that Richard
Marder and Plaintiffs Keating, Crane, and Young wish to make to SpeechNow.org would
be “contributions” under 2 U.S.C. § 431(8), id. at 4:26-28; expenditures by
SpeechNow.org on advertisements calling for the election or defeat of candidates for
federal office would be “expenditures” under 2 U.S.C. § 431(9), id. at 4:26-28;

16



Case 1:08-cv-00248-JR  Document 55-2  Filed 11/21/2008 Page 17 of 71

SpeechNow.org has a “major purpose” of campaign activity; accepting the contributions
noted above to fund its advertisements would make SpeechNow.org a “political
committee” under § 431(4), id. at 12:13-20; as a political committee, SpeechNow.org
would be subject to the contribution limits contained in 2 U.S.C. §8 441a(a)(1)(C) and
441a(a)(3) and the registration, administrative and reporting requirements for political
committees contained in 2 U.S.C. 88 432, 433, and 434, id. at 12:13-20, 13:19-14:5; and
SpeechNow.org would be required to register as a political committee once it received
contributions of more than $1,000 regardless of whether it had made any expenditures, id.
at 12:13-20. In short, the draft advisory opinion concluded that the campaign finance
laws prohibit SpeechNow.org from accepting donations that exceed the contribution
limits in 2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3) to fund its advertisements. 1d. at 14:6-
12.

FEC RESPONSE: The views of the General Counsel are irrelevant. It is well
settled that “[t]he Commissioners are appointed by the President to administer the
agency, the agency’s staff is not.” San Luis Obispo Mothers For Peace v. NRC, 751 F.2d
1287, 1327, aff’d en banc in relevant part, 789 F.2d at 33, 34 (D.C. Cir. 1984). The D.C.
Circuit rejected as a “rather silly suggestion” the argument than an NLRB decision
should be found unreasonable because it conflicted with the General Counsel’s advice.
“It is of no moment . . . what was the General Counsel’s understanding of the case law
before the present decision issued, and the court will take no note of it.” Chelsea
Industries, Inc. v. NLRB, 285 F.3d 1073, 1077 (D.C. Cir. 2002).

50.  The draft advisory opinion was consistent with the FEC’s position on
other groups that make independent expenditures. The FEC has required such groups
both to register as political committees and to abide by contribution limits. See Simpson
Decl., Exs. 8-13, FEC Conciliation Agreements.

FEC RESPONSE: The draft advisory opinion is irrelevant. See supra FEC Resp.
to SN Fact 1 49. Objection to the vagueness of “such groups” and “groups that make
independent expenditures.” The Act requires registration and contribution limits for

some but not every group that makes independent expenditures, and the Commission has

so enforced the Act.
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51. The FEC’s current position with respect to SpeechNow.org does not differ
from the positions stated in the draft Advisory Opinion. Thus, according to the FEC,
SpeechNow.org’s planned advertisements constitute “express advocacy,” Simpson Decl.
Exs. 7 at 9:9-14, and 14, Excerpts from FEC Responses to Plaintiffs’ First Set of
Discovery Requests, dated August 25, 2008; the donations that Richard Marder and
Plaintiffs Keating, Crane, Young, Burkhardt and Russo wish to make to SpeechNow.org
would be “contributions” under 2 U.S.C. § 431(8) and the expenditures by
SpeechNow.org on its proposed advertisements “expenditures” under 2 U.S.C. § 431(9),
id. (FEC Response to Request for Admission No. 3); SpeechNow.org has a “major
purpose” of campaign activity; accepting the contributions noted above to fund its
advertisements would make SpeechNow.org a “political committee” under § 431(4), id.
(FEC Response to Request for Admission No. 1); as a political committee,
SpeechNow.org would be subject to the contribution limits contained in 2 U.S.C. 8§
441a(a)(1)(C) and 441a(a)(3) and the registration, administrative, and reporting
requirements for political committees contained in 2 U.S.C. 88 432, 433, and 434, id.
(FEC Responses to Requests for Admission Nos. 5-12).

FEC RESPONSE: The draft Advisory Opinion is irrelevant. (See supra FEC
Resp. Mem 1 49.) No specific additional response to the statements regarding the FEC’s
current position.

52.  The FEC’s then-chairman, David Mason, issued his own opinion in
response to the draft advisory opinion issued by the FEC office of general counsel.
Simpson Decl. Ex. 15, Dissenting Opinion of FEC Chairman Mason to Draft Advisory
Opinion 2007-32. Chairman Mason concluded that SpeechNow.org ought to be
permitted to operate without contribution limits, although he believed that
SpeechNow.org should have to register as a political committee and comply with the
administrative, organizational, and reporting obligations for PACs. Id. at 5-6.

FEC RESPONSE: Irrelevant. Chairman Mason was not speaking for the
Commission. The Commission cannot exercise its duties and powers without a majority
vote of its six Commissioners. See 2 U.S.C. 8 437¢c(c); 2 U.S.C. 8 437f(b) (“No opinion

of an advisory nature may be issued by the Commission or any of its employees except in

accordance with the provisions of this section.”)
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53. David Keating, as treasurer of SpeechNow.org, is directly responsible for
complying with the reporting requirements that apply to SpeechNow.org and signing all
reports. Keating Decl. at { 14; Bylaws, Art. V, 8 8.

FEC RESPONSE: No additional specific response.

54. Under 2 U.S.C. 8§ 437g(d) and the FEC’s practices and policies, David
Keating, as treasurer of SpeechNow.org, would be liable in his official capacity for any
violations of the contribution limits or reporting obligations that apply to
SpeechNow.org. Simpson Decl. Ex. 14 (FEC Responses to Requests for Admission Nos.
10 & 11).

FEC RESPONSE: The Commission’s policies are as follows:

A committee “treasurer will typically be subject to Commission
action only in his or her official capacity.” See Statement of Policy
Regarding Treasurers Subject to Enforcement Proceedings,

70 Fed. Reg. 1 (Jan. 3, 2005). In this regard, a “probable cause finding
against a treasurer in his or her official capacity makes clear to the
district court in enforcement litigation that the Commission is seeking
relief against the committee, and would only entitle the Commission to
obtain a civil penalty from the committee.” Id. at 4-5.

See FEC Response to Plaintiffs’ Requests for Admission 10-11, FEC Responses to
Plaintiffs’ First Set of Discovery Requests (Aug. 25, 2008) at 27-28, FEC Exh. 160;
Statement of Policy Regarding Treasurers Subject to Enforcement Proceedings,

70 Fed. Reg. 1 (Jan. 3, 2005).)

55. Under 2 U.S.C. § 437¢g(d) and the FEC’s practices and policies, David
Keating, as treasurer of SpeechNow.org, would be liable in his personal capacity for any
knowing and willful violations of the contribution limits or reporting obligations that
apply to SpeechNow.org. Simpson Decl. Ex. 14 (FEC Responses to Requests for
Admission Nos. 10 & 11).

FEC RESPONSE: As treasurer, David Keating is responsible for violations by
the committee under the following circumstances:

“IWT]hen information indicates that a treasurer has knowingly and
willfully violated a provision of the Act or regulations, or has recklessly
failed to fulfill duties specifically imposed on treasurers by the Act, or
has intentionally deprived himself or herself of the operative facts giving
rise to the violation, the Commission will consider the treasurer to have
acted in a personal capacity and make findings (and pursue conciliation)
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accordingly.” Id. at 1, 5, 6. In addition, “[i]f a past or present treasurer
violates a prohibition that applies generally to individuals, the treasurer
may be named as a respondent in his or her personal capacity, and
findings may be made against the treasurer in that capacity. In this way,
a treasurer would be treated no differently than any other individual who
violates a provision of the Act.” Id. at 5n.7, 6. “Should the
Commission file suit in district court following a finding of probable
cause against a treasurer in his or her personal capacity, judicial relief,
including an injunction and payment of a civil penalty, could be
obtained against the treasurer personally.” Id. at 5 (citation omitted).

See FEC Response to Plaintiffs’ Requests for Admission 10-11, FEC Responses to
Plaintiffs’ First Set of Discovery Requests (Aug. 25, 2008) at 27-28, FEC Exh. 190.

56. The FEC believes that the plaintiffs in this case are aware of the
contribution limits, registration requirements, and disclosure requirements that will apply
to them if SpeechNow.org engages in the activities described in its AOR and its
Amended Complaint. 1d. (FEC Response to Request for Admission No. 2).

FEC RESPONSE: No additional specific response.

57. If David Keating, Ed Crane, Fred Young, or Richard Marder made
contributions to SpeechNow.org in the amounts and for the purposes stated in their
declarations, their contributions would violate the law because they exceed the
contribution limits contained in 2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3). Simpson
Decl. Ex. 14 (FEC Response to Request for Admission No. 12).

FEC RESPONSE: No additional specific response.

58. If SpeechNow.org were able to accept the contributions of the individual
plaintiffs and Richard Marder, SpeechNow.org would have enough money to fund
advertisements in at least two election contests. Keating Decl. at § 22; Simpson Decl. Ex.
2 at 4; see Keating Decl. Ex. K, Traz Group Bid for Burton and Landrieu
Advertisements.

FEC RESPONSE: This proposed fact incorrectly suggests that SpeechNow is
unable to accept contributions up to the legal limits. In fact, plaintiffs could accept
contributions of up to $5,000 from each of the five individual plaintiffs and from

Richard Marder, subject only to the possible application of the aggregate contribution

limit on Mr. Young’s contribution. See 2 U.S.C. 88 441a(a)(1)(C), 441a(a)(3).
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59.  Without those contributions, however, SpeechNow.org lacks the funds to
run such advertisements. Id. at ] 40.

FEC RESPONSE: Evidence in the record suggests that had SpeechNow engaged
in a modicum of fundraising within the contribution limits, possibly just by accepting
donations from those who had expressed an interest, it would have had the funds to run
advertisements comparable in scope to the ad buys for the Burton and Landrieu races that
Mr. Keating selected. (FEC Facts {{ 392-394.)

“IV. The Effect of Contribution Limits on the Plaintiffs”

60.  The contribution limits contained in 2 U.S.C. 8§ 441a(a)(1)(C) and
441a(a)(3) prevent plaintiffs Keating, Crane, and Young and Richard Marder from
making the donations to SpeechNow.org that they currently wish to make. Simpson
Decl. Ex. 14 (FEC Responses to Requests for Admission Nos. 1-3, 5-13); Advisory
Opinion Request at 6-8 (Declaration of Richard Marder in Support of SpeechNow.org
Advisory Opinion Request); Keating Decl. at § 39; Crane Decl. at § 6; Young Decl. at |
6.

FEC RESPONSE: Like other proposed facts, this proposed fact incorrectly
suggests that SpeechNow is unable to accept contributions up to the legal limits. In fact,
plaintiffs could accept contributions of up to $5,000 from each of the five individual
plaintiffs and from Richard Marder, subject only to the possible application of aggregate
contribution limit on Mr. Young’s contribution. See 2 U.S.C. 88 441a(a)(1)(C),
441a(a)(3).

61.  Both SpeechNow.org and David Keating as its treasurer face a credible
threat of prosecution if SpeechNow.org accepts contributions over the limits contained in
2 U.S.C. 88 441a(a)(1)(C) and 441a(a)(3), and David Keating, Ed Crane, Fred Young and
Richard Marder face a credible threat of prosecution if they make contributions to
SpeechNow.org above those limits. Simpson Decl. Ex. 14 (FEC Responses to Requests
for Admission Nos. 1-3, 5-13).

FEC RESPONSE: No additional specific response.

62.  The laws and the FEC’s regulations contained in 2 U.S.C. § 441a(a)(1)(C)
and 11 CFR § 110.1(d) prevent SpeechNow.org and/or David Keating from accepting
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additional donations above the contribution limits. Simpson Decl. Ex. 14 (FEC
Responses to Requests for Admission Nos. 1-3, 5-13); Keating Decl. at { 39.

FEC RESPONSE: No additional specific response.

63. Based on the cost estimates for SpeechNow.org’s ads targeted at the
elections of Representative Burton and Senator Landrieu, to run ads in only two elections
in the future would cost SpeechNow.org at least $120,000. Keating Decl. at § 31. Thus,
without the donations that David Keating, Ed Crane, Fred Young, and Richard Marder
wish to make to SpeechNow.org, or other donations of the same amount, SpeechNow.org
will not have sufficient funds to pay for the advertisements it wishes to produce and
broadcast in the future. Id. at 1 40.

FEC RESPONSE: Evidence in the record suggests that had SpeechNow engaged
in a modicum of fundraising within the contribution limits, possibly just by accepting
donations from those who had expressed an interest, it would have had the funds to run
advertisements comparable in scope to the ad buys for the Burton and Landrieu races that
Mr. Keating selected. (FEC Facts {f 392-394.)

“A.  Contribution Limits Increase the Cost and Burden of Raising Money.”

64. Raising money under contribution limits is more difficult than raising

money outside of those limits. Simpson Decl. Ex. 16, Mariani v. United States,

212 F.3d 761 (3d Cir. 2000) at 768; Simpson Decl. Ex. 17, Excerpt of District

Court Findings of Fact in Mariani v. United States, 80 F. Supp. 2d 352 (M.D. Pa.

1999) at 370.

FEC RESPONSE: It is no doubt true that for some organizations raising funds
through unlimited contributions is easier than raising funds within contribution limits.
The particular findings by both courts in Mariani were, however, premised in part on the
fact that soft money could be raised from entities that could not otherwise make
contributions, corporations and labor organizations. SpeechNow, on the other hand,
asserts that it will not accept contributions from corporations and labor organizations.

(SN Facts 1 5.)

65.  During the 1999-2000 election cycle, approximately 3.5 million
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Americans made a political contribution at the federal level. Declaration

of Rodney Smith in Support of Plaintiffs” Proposed Findings of Fact

(hereinafter, “Smith Decl.”) at § 24. This figure represents only about

1.2% of the total voting age population. 1d. Eighty percent of those

donors, or roughly 2.7 million people, gave less than $200. Id.

FEC RESPONSE: The Court should decline to enter this fact because it is
outdated and contradicted by other, more reliable sources. Smith’s report contains
information from only one election cycle, 1999-2000, regarding the number of federal
donors. The number of donors from one election cycle, without any comparison to
other more recent cycles, sheds little to no light on the ability of fundraising
organizations to raise additional funds by, for example, recruiting additional donors.
Much more probative and material are the facts which demonstrate that the national
political parties successfully recruited new donors when they were no longer permitted to
receive unlimited contributions (see FEC Facts 1 385-91). According to reports of
actual donor numbers from the national party committees themselves, the parties have
added millions of new donors this decade, and the total number of federal donors is now
dramatically different from the estimate done by Smith from the 2000 election cycle.
(See FEC Resp. Mem. at 7-8.)

In addition, Smith did not disclose all the sources for this portion of his report, as
required by Rule 26(a)(2)(B). At his deposition, Smith erroneously claimed to have
obtained his number of total donors from FEC reports, which is impossible since
contributors giving $200 or less in calendar year are not itemized in FEC reports. He
later admitted that the total number of donors had been derived from a national poll. The

footnote explaining the source was contained in an amicus brief he submitted to the

district court in McConnell v. FEC, but not in the identical chart in his expert report. (See
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Smith Dep. at 136-37 & Dep. Exh. 5 at 1a.) Finally, Smith altered his report to covert it
into a declaration after the deadline for disclosing reports. (See infra FEC Response to
Plaintiffs” Proposed Fact { 76.)

Smith’s report also failed to comply with other requirements of Rule 26. Rule
26(a)(2)(B) provides that that expert reports must contain, among other disclosures, a list
of all publications authored by the expert in the previous ten years, a list of all cases
during the previous four years in which the witness testified at trial or was deposed as an
expert, and the compensation paid to the expert for study and testimony in the case.
Under Rule 37(c)(1), a party that fails to make these disclosures cannot use that witness’s
testimony unless its failure was substantially justified or harmless, or if the court decides
that other sanctions are more appropriate. Other sanctions may include reasonable
expenses, including attorney’s fees, caused by the failure. See Pell v. E.l. Dupont De
Nemours & Co., Inc., 231 F.R.D. 186, 193-94 (D. Del. 1986) (explaining that remedies
for failure to make Rule 26(a)(2)(B) expert disclosures can include precluding use of
expert’s report and re-deposition of witness); Dunkin Donuts, Inc. v. Patel, 174 F. Supp.
2d 202, 213-14 (D.N.J. 2001) (recommending that expert report which failed to include
Rule 26(a)(2)(B) disclosures, including compensation and previous testimony, be struck).
SpeechNow failed to disclose a list of all publications authored by expert Rodney Smith
in the previous 10 years, a list of all cases during the previous four years in which he
testified at trial or was deposed as an expert, and any compensation he received.

Furthermore, the Commission notes that Plaintiffs did not produce an earlier draft
of Rodney Smith’s report that had been submitted by Smith to plaintiffs’ counsel

(attached hereto as Exh. 155) until the day of his deposition. Without it, the Commission
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was deprived of an opportunity to pursue lines of questioning that would have tested
Smith’s credibility.

For example, Smith’s final report, used to cross-examine him at deposition
(attached hereto as FEC Exh. 156), includes a statement that “the contribution limits
mandated by campaign finance reform severely cripple [the ability of challengers and
startup advocacy groups] to accumulate enough cash reserves to effectively finance their
growth” (id. at 6). The early draft did not include this statement. Having not timely
received a copy of the draft report, the Commission did not know that this statement had
been inserted into the final report after it had been reviewed by counsel. If aware,
counsel for the Commission could have asked about the statement’s genesis, and further
probed its evidentiary support.

Similarly, Smith’s final report includes a statement, not included in the draft
report, which asserts that due to campaign finance limits, “most non-wealthy challenger
candidates and start-up advocacy groups are out of business before they ever get started.”
Without the draft report, the Commission was unaware that it had been inserted late in the
process after interactions with plaintiffs’ counsel, and was deprived of an opportunity to
ask about the subject.

The late production of this draft report adversely affected the Commission’s
deposition of Smith, an opportunity to create doubt about his credibility. See EIm Grove
Coal Co. v. Director, O.W.C.P, 480 F.3d 278 (4th Cir. 2007) (“[W]e are unable, in these
circumstances, to agree that [defendant’s] expert witnesses could be properly and fully
cross-examined in the absence of the draft reports . . .. [T]he disclosure to [plaintiff] of

the pertinent draft reports . . . was potentially important to a full and fair cross-
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examination and to the truth-seeking process.”); EEOC v. United Parcel Servs., Inc., 149
F. Supp. 2d 1115, 1139-40 (N.D. Cal. 2000) (noting critical effect that late-produced
draft reports and ensuing re-deposition had on expert’s credibility); Bowers v. Nat’l
Collegiate Athletic Ass’n, 564 F. Supp. 2d 322, 342 (D.N.J. 2008) (imposing sanctions on
plaintiff’s counsel where “[p]laintiff's belated disclosure of draft expert reports deprived
Defendants of the opportunity to test the independence and reliability of [the expert’s]
opinion”™).

66. In terms of donors who give more than $200, there is roughly one donor

for every 350 people or one donor out of every 200 households in the average

congressional district. Smith Decl. at ] 25.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  65. In
addition, by relying only on donors who give more than $200, this statistic is especially
divorced from reality due to the surge in new donors below $200 in the intervening years
since 2000. (See FEC Resp. Mem. at 7-8.)

67.  There is an inverse functional relationship between a group’s fundraising

costs and its average contribution. The higher the average contribution, the lower

fundraising costs will be as a percentage of gross receipts. The reverse is also
true. The lower the average contribution, the higher the fundraising cost will be.

Smith Decl. at { 32.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

68. Due to contribution limits, political fundraising has shifted from a low-

volume, high-dollar process to a low-dollar, high-volume process. Smith Decl. at
19.
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FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

69.  When the average contribution amount decreases and the number of

contributions received increases, the cost of generating additional contributions

increases. Smith Decl. at § 32. To make up for lost revenue resulting from the
imposition of contribution limits, the volume of smaller contributions must

increase as the average contribution amount declines. Id.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)

70. Thus, contribution limits result in unavoidably higher fundraising costs.
Smith Decl. at { 32.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

71.  Every fundraising operation must spend money to acquire new donors.

Smith Decl. at ] 35. The goal of this process, commonly referred to as

“prospecting,” is to avoid losing money. Id.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)

72.  The cost of acquiring a new donor is often higher than the amount actually
received from that donor. Smith Decl. at § 37.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
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9-10.) Moreover, Smith admits that his report contains no data that supports this specific
proposition. (Smith Dep. at 83-84, FEC Exh. 15.)

73. If an organization breaks even in the prospecting process, it is using the

first contribution it receives from a new donor to finance the cost of acquiring that

new donor. Smith Decl. at § 35. But if an organization cannot break even in its
prospecting, then its growth must be partially funded out of general operating
funds. 1d.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding
the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at
9-10.)

74. There are only two ways a fundraising operation can grow. The first is by

increasing the average contribution. Smith Decl. at § 37. The other is by

prospecting for more donors. Because contribution limits limit every group’s
ability to increase its average contribution amount, the only alternative is to

acquire more donors. Id.

FEC RESPONSE: The Court should decline to enter this proposed fact, which is
unsupported by any evidence regarding the burdens or actual cost of fundraising (see
FEC Mem. at 9-10) and contradicted by the witness’s own testimony. Smith admits that
average contribution amounts can increase without a change in the contribution limits by
convincing donors who have not given the legal maximum to contribute more. (Smith
Dep. at 145-46, FEC Exh. 15.)

75.  Acquiring more donors is extremely difficult if not virtually impossible

without adequate cash reserves or a donor-acquisition program that can be

operated on a break-even basis. Smith Decl. at { 37.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.)
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“B.  Contribution Limits Inhibit the Ability of Groups Like SpeechNow.org to get
Started.”

76.  The data on average contributions to the top 10 non-party, federally
focused 527 organizations in 2004 demonstrate that newly formed 527 political
organizations tend to raise funds from a few large contributors, compared to more
established 527 organizations. Declaration of Jeffrey Milyo, Ph.D., in Support of
Plaintiffs’ Proposed Findings of Fact (hereinafter, “Milyo Decl.”) at { 87.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any findings of fact concerning Jeffery Milyo’s discussion of the
“top non-party, federally focused 527 organization in 2004 because such groups are not
representative of independent political committees generally, Milyo’s analysis of such
groups is rife with misstatements and errors, and Milyo’s narrow data do not support his
broad conclusions. (See FEC Resp. Mem. at 15-18.)

In submitting their proposed findings of fact, plaintiffs did not cite their
previously disclosed expert reports from Jeffery Milyo and Rodney Smith; instead,
plaintiffs relied on new “declarations” from both of their experts, documents the
Commission saw for the first time when briefs were filed on October 28, 2008. Plaintiffs,
in effect, have submitted supplemental expert reports contrary to the Federal Rules of
Civil Procedure and the Joint Scheduling Order in this case. These new declarations
create logistical difficulties for the parties, and in the case of Milyo’s declaration, include
new substantive argument and deletions of required information.

When a party relies on an expert witness, Rule 26(a)(2) of the Federal Rules of
Civil Procedure requires an expert report to include a complete statement of all the
expert’s opinions, the witness’s qualifications, a list of other cases in which the witness

was involved, and the compensation that witness will receive for his study and testimony.

(See also supra Response to SN Facts § 65.) The Joint Scheduling Report in this case
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required all primary expert reports to be produced by August 15, 2008. After that date,
expert reports may only be supplemented until 30 days before trial (see Fed. R. Civ. P
26(e)(2), 26(a)(3)), but “only when a party discovers the information it has disclosed is
incomplete or incorrect.” Colesv. Perry, 217 F.R.D. 1, 4 (D.D.C. 2003). “Fed. R. Civ.P
26(e) does not grant a license to supplement a previously filed expert report because a
party wants to ... .” Id. Here, plaintiffs can offer no justification for the new
declarations. As stated in Coles, the purpose of requiring the disclosure of expert reports
“iIs to prevent unfair surprise at trial and to permit the opposing party to prepare for the
expert’s cross examination.” 217 F.R.D. at 4. Conversely, “when the expert supplements
her report by addressing a new matter after discovery has ended, the very purpose of the
rule is nullified.” Id. Plaintiffs’ reliance on their experts’ new declarations is thus
inappropriate.

While large portions of the new declarations merely restate the expert reports, and
thus do not significantly prejudice the Commission, even those sections unnecessarily
create logistical headaches for the parties and the Court. When the Commission took the
depositions of Smith and Milyo, a significant portion of their testimony commented on
specific sections and paragraphs of their reports. Now, to discuss deposition testimony
referencing the reports, additional citations to the declarations may also be needed.

In addition to the unnecessary citation complications introduced by plaintiffs’ new
expert declarations, Milyo’s declaration also includes new substantive argument and
conceals important information. For example, in his new declaration, Milyo has largely
rewritten the portion of his expert report concerning the “Equi-Marginal Principle.”

(Compare Milyo Decl. at |1 34-39 with “Report on SpeechNow.org et al. v. FEC” by

30



Case 1:08-cv-00248-JR  Document 55-2  Filed 11/21/2008 Page 31 of 71

Jeffery Milyo, (“Milyo Report”) § 4.2, Milyo Dep. Exh. 1, FEC Exh. 157.) Paragraph 36
of the new declaration contains completely new argument and paragraphs 37 through 39
also contain substantive additions. Plaintiffs’ proposed findings of fact paragraphs
99-101 rely directly on these new sections. Milyo’s application of the Equi-Marginal
Principle was discussed at length during his deposition, and it appears that plaintiffs
believe that it needs additional support. (See FEC’s Response to SN Facts 19-20; Milyo
Dep. at 193-204, FEC Exh. 12.) Paragraph 44 of Milyo’s declaration, discussing both the
“equi-marginal principle” and the concept of “revealed preference,” is also a new
addition to his report. (Compare Milyo Decl. at 1 44 with Milyo Report 8§ 4.3, FEC Exh.
157.) When discussing the Equi-Marginal principle, plaintiffs should be required to rely
on Milyo’s original report rather than his new declaration.

Milyo’s new declaration also omits several pieces of information required by the
Federal Rules of Civil Procedure to appear in expert reports. For example, the
declaration removes information about how much Milyo is being paid to be a witness in
this case. Milyo’s declaration also removes information about export reports and
testimony he has given in previous cases. Notably, in 2007, Milyo was hired by the
Institute for Justice, counsel for plaintiffs in this case, to produce a different report
concerning “a regulatory burden associated with campaign finance disclosure” in
Sampson v. Coffman. (Milyo Dep. at 25, FEC Exh. 12; Milyo Report at 4, Milyo Dep.
Exh. 1, FEC Exh. 157.) In addition to preparing an expert report in Sampson v. Coffman,
Milyo was paid $30,000 by the Institute for Justice to write a report entitled “Measuring
Campaign Finance Disclosure Costs” in 2007. (Milyo Report, Curriculum Vitae, FEC

Exh. 157.) These are the kinds of matters that courts often examine when probing for
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bias. Milyo is also a “senior fellow” at, and recently received a stipend from, the Cato
Institute, a think-tank at which Edward Crane, a plaintiff in this case, is the President.
(Milyo Report, Curriculum Vitae, FEC Exh. 157; Milyo Dep. at 41, FEC Exh. 157.)
Similarly, Milyo serves as an academic advisor for the Center for Competitive Politics,
also counsel for plaintiffs in this case. (Milyo Report, Curriculum Vitae, FEC Exh. 157.)
Given that Milyo removes information from his declaration related to his potential bias,
the Court should enter a finding of fact detailing his relevant past work and associations.

77. With the exception of Swift Vets and POWSs for Truth, those 527s with the
smallest average contributions (and most numerous contributors) were all either
established prior to 2003, or are associated with a well-established organization.
Milyo Decl. at 1 88. Newer groups such as America Coming Together, the Joint
Victory Fund, the Media Fund, Progress for America, and Citizens for a Strong
Senate all relied on relatively few large contributors. Id.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any findings of fact concerning Milyo’s discussion of the “top
non-party, federally focused 527 organization is 2004 because such groups are not
representative of independent political committees generally, Milyo’s analysis is rife with
misstatements and errors, and Milyo’s narrow data do not support his broad conclusions.
(See FEC Mem. at 15-18.)

78.  America Coming Together received seed funding from four individuals, in
the amount of $ 2.025 million, before there was a public announcement of its
existence. It then received additional seed funding—including $ 2 million apiece
from George Soros and Peter Lewis—that was widely reported in the media and
served the purpose of quickly and effectively assuring political donors of the
credibility and competence of this new organization, while at the same time
signaling that among the many competing groups that would be working to
support progressive ideas and candidates, this was one that political contributors
should focus on. Milyo Decl. at 1 89. Swift Vets & POWs for Truth received

nearly all of its seed funding from just three donors. Id. at 11 90.
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FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
whatsoever regarding the role of “seed funding” in the formation of political
organizations or what significance large contributions to an independent group have for
potential donors. (See FEC Mem. at 15-16, 18.)

79. Without large initial contributions, new political organizations,

especially those that are issue-oriented and do not benefit from an

association with some pre-existing trade association or labor union, are

less effective participants in the public debate. Milyo Decl. at § 92. Limits

on contributions to political groups are likely to be particularly harmful to

new and independent political organizations. Id. at { 93.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
regarding the role of “seed funding” in the formation of political organizations or what
significance large contributions to an independent group have for potential donors. (See
FEC Mem. at 15-16.) Importantly, Milyo fails to consider or even attempt to account for
the thousands of registered non-connected political action committees that operate
successfully. (See FEC Facts {{ 376-79, 383).

80. Under contribution limits, unless a start-up group happens to be

advocating or opposing a high-profile issue that is receiving tens of

millions of dollars of free publicity via the national media, or the group

has some special connection to a corporation or labor union, that group

will not be able to raise enough money to have a meaningful impact on

any election. Smith Decl. at ] 11.

FEC RESPONSE: SpeechNow’s proposed facts claim that the Act’s contribution

limits prevent it from raising the “seed money” necessary to “get started.” (See SN Facts
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111 83, 85, 87, 88.) SpeechNow nowhere specifies how much money is necessary to meet
this elusive threshold, and the Commission is aware of no Court that has ever held a
contribution limit unconstitutional simply because a would-be political actor claims it
cannot raise enough “seed money,” or of any Court that has otherwise invoked the
concept. (See FEC Mem. at I11.C.)

Nevertheless, SpeechNow appears indeed capable of raising whatever “seed
money” it purports to need. SpeechNow has received a considerable amount of free
publicity (FEC Facts at {{ 403-08), and attracted a significant number of supporters and
potential contributors (id. at {1 396-401), but has chosen not to accept any contributions
during the pendency of this litigation, and declined any of the contributions offered to
date (id. at 1 398-400.) (See also FEC Resp. Mem. at 15-16.) In any event, because the
Constitution does not grant competing political actors any rights to equal publicity, equal
resources, or equal political influence, this fact is irrelevant, and the Court should not
enter it. (See id. at 14)

81. Most of the big money raised via the Internet has been the direct result of

a candidate and/or cause benefitting from a huge amount of free publicity. Smith

Decl. at § 42. This makes raising money via the Internet out of reach for the vast

majority of non-wealthy candidates and start-up organizations. Id.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

82. Because the cost of acquiring new donors is often greater than the amount

received from a new donor, small groups usually start at a loss and remain there

until they go into debt and/or cease to exist. Smith Decl. at { 10.

FEC RESPONSE: This proposed fact is unsupported by any evidence regarding

the actual cost of fundraising, and the Court should decline to enter it. (See FEC Mem. at

9-10.) In fact, Smith admits (1) that his report contains no data that supports this specific
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proposition (Smith Dep. at 83-84, FEC Exh. 15) and (2) that in his report he fails to
identify a single group that went “out of business” due to contribution limits (id. at 123).

83.  Asaresult, it is crucial for new organizations to have seed money that
allows them to begin to advance their mission before a successful program of
larger-scale fundraising can take place. Smith Decl. at § 35. This is particularly
true when an organization is working on an issue for which there is not an
overwhelming and sustained amount of outrage throughout all quarters of the
public and the media that generates a strong demand for the change favored by the
organization. Id. at  11; Keating Decl. at  41; Crane Decl. at { 10.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80, 82.

84. Right now, the issue of restrictions on free speech from campaign finance
laws is not such an issue. Keating Decl. at  41.

FEC RESPONSE: The Constitution does not grant competing political actors any
rights to equal publicity, equal resources, or equal political influence. (See FEC Resp.
Mem. at 111.C.) Consequently, the publicity garnered by campaign finance issues in
general, or by SpeechNow in particular, is irrelevant, and the Court should decline to
enter this fact.

85.  SpeechNow.org will need to spend substantial funds on advertisements in

order to raise the profile of this issue and thus add more donors, both large and

small, to the cause. Keating Decl. at 1 41. However, without initial seed funding,

SpeechNow.org lacks the funds necessary to convince donors that it is a viable

going concern that has already produced advertisements consistent with its

mission. Id.; Crane Decl. at 1 10.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80.

86.  Convincing donors that SpeechNow.org is a viable going concern—which

SpeechNow.org can only do by producing and running advertisements—is a

prerequisite to the success of any larger-scale fundraising effort. Keating Decl. at

141; Crane Decl. at  10; Smith Decl. at | 22.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

87.  Because of the contribution limits, SpeechNow.org and groups like it
cannot receive the seed funding, in the form of large donations over the limits,
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that they need to get started and have an effective impact on elections. Keating
Decl. at 1 41; Smith Decl. at ] 22.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact  80.

88.  The longer SpeechNow.org has to go without seed funding, the more it
will be delayed in producing and running its political advertisements and thus in
undertaking larger-scale fundraising based on a reputation for taking actions that
advance its mission in the real world. Keating Decl. at ] 43.

FEC RESPONSE: See FEC Response to Plaintiffs’ Proposed Fact { 80.

89. Even assuming that SpeechNow.org could somehow raise enough

money in increments of $5,000 or less per donor to pay for its advertisements,

the contribution limits applicable to political committees would, by making it

harder to gather funds, still greatly limit the number of times it could run those

ads. Keating Decl. at T 44. The limits would also restrict SpeechNow.org’s

ability to run additional advertisements concerning other federal candidates in

other races. Id.

FEC RESPONSE: Evidence in the record suggests that more money can be
raised by seeking out new donors. (See FEC Resp. Mem. at I11.A.) SpeechNow has not
even attempted any fundraising. The Court thus should not enter a finding of fact based
on Mr. Keating’s speculative and conclusory testimony.

90.  Contribution limits not only deprive groups like SpeechNow.org of the

large donations necessary to get off the ground, but they also deprive such groups

of the signal that a large donation sends to potential donors: that the new
organization has the potential to be effective. Milyo Decl. at { 54. Large donations
also resolve the uncertainty of potential donors who would otherwise either not
contribute or would be forced to “play it safe” and donate to other, more

established groups, even when those groups do not represent the donors” most
favored cause. Id.

FEC RESPONSE: The Court should decline to enter Plaintiffs proposed finding
of fact in that it relies on Milyo’s unsupported conjecture regarding the effect of large
contributions. As discussed in the Commission’s brief, Milyo presents no evidence
regarding the role of “seed funding” in the formation of political organizations or what

significance large contributions to an independent group have for potential donors. (See
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FEC Mem. at 18.) Specifically, Milyo presents no empirical nor anecdotal evidence of

even a single donor being forced to “play it safe” or donate to “groups that do not

represent the donors’ most favored cause.” (Milyo Decl. 1 54.)

“C.

Contribution Limits Make it Harder for the Individual Plaintiffs to Associate
for the Purpose of Speaking Effectively.”

91.  The basic economic concepts of specialization and division of labor apply
in the setting of groups that engage in any sort of advocacy, including
independent express advocacy: some individuals have a comparative advantage
in funding a cause, some in articulating a message for a cause, and some in
developing a strategy for disseminating that message. For this reason, individuals
who come together as political groups do so because such a voluntary association
makes them more effective in their cause. Milyo Decl. at { 50.

FEC RESPONSE: The Plaintiffs’ proposed finding of fact is irrelevant because

registering as a political committee would not prevent them from coming together to take

advantage of any specialization or division of labor; the only constraint is on how much

money any one individual can contribute to a political committee. (See FEC Mem. at

19.) Additionally, Milyo’s claims about why individuals come together to form political

groups are unsupported conjecture. (See Milyo Decl. §50.) Milyo has not conducted any

investigations, nor does he cite any investigations concerning why individuals forms

political groups or what makes a political group “effective.” Id.

92.  The individual plaintiffs wish to join together and associate with each
other and with SpeechNow.org in order to take advantage of the specialization,
division of labor, and economies of scale that association affords them. For
example, David Keating possesses the knowledge and experience to produce and
broadcast advertisements and to operate a group like SpeechNow.org, but, alone,
he lacks the financial resources. Keating Decl. at  48. Ed Crane has a relatively
large donation to offer SpeechNow.org, but he lacks the time to operate the group
or to produce and broadcast ads. Crane Decl. at 4. Fred Young has the financial
resources to fund some of SpeechNow.org’s advertisements, but he lacks the time,
knowledge, and experience to produce ads or operate a group like
SpeechNow.org. Young Decl. at { 4. Brad Russo and Scott Burkhardt lack both
the time and experience and the resources to fund or operate SpeechNow.org, but
by donating to SpeechNow.org and associating with its supporters and members,
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they are able to amplify their voices beyond what they would be able to achieve
on their own. Russo Decl. at § 4; Burkhardt Decl. at | 4.

FEC RESPONSE: Plaintiffs are free to come together to take advantage of any
specialization, economies of scale or advantageous division of labor in operating
SpeechNow; they are merely limited in how much money they can each contribute to the
group. (See FEC Resp. Mem. at § I11.E).

93. However, contribution limits make it impossible for individuals to take
full and effective advantage of the specialization, economies of scale, and division of
labor that group association affords. The effect of a contribution limit on SpeechNow.org
and groups like it is to punish individuals, such as the individual Plaintiffs in this case,
who associate in groups for the purpose of advocating for or against political causes by
limiting the funds they can devote to such causes. Milyo Decl. at {{ 49-51.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because the contribution limits that apply to political committees in no way
“punish” individuals who seek to associate for the purpose of making political speech.
Plaintiffs are free to come together to take advantage of any specialization, economies of
scale or advantageous division of labor in operating SpeechNow; they are merely limited
in how much money they can contribute to the group. (See FEC Mem. at 19.)

94.  This, in turn, will dissuade some individuals from participating in political
groups at all. Instead, such individuals must “go it alone” or even abandon their desire for
political expression, when in the absence of contribution limits they would have been
more effective as part of a group. Milyo Decl. at 1 49-51.; Keating Decl. at { 52; Young
Decl. at 11 4, 6; Crane Decl. at {1 4, 6, 10; Russo Decl. at 11 4, 6; Burkhardt Decl. at 11 4, 6.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because, as discussed in the Commission’s brief , Milyo offers no evidence
whatsoever that anyone has ever been dissuaded from participating in political groups or
compelled to go it alone or abandon a desire for political expression because of

contribution limits. (See Milyo Dep. at 240-241, 244-45, 246, FEC Exh. 12.)

Additionally, none of the Plaintiffs claim that limiting their contribution to $5000 per
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year will have unduly burdensome implications for them. (See SN Facts { 94; Keating
Decl. § 52; Young Decl. 11 4,6; Crane Decl. 11 4, 6, 10; Russo Decl. {1 4, 6; Burkhardt
Decl.114,6.)

95. Contribution limits also inhibit the information that large contributions
convey about which groups are more or less desirable from the donors’ standpoint.
Milyo Decl. at 11 52-57. Economies of scale in political communication mean that one
large group with a mission can be more effective than many small groups with the same
mission. Potential donors know this and would prefer to focus their giving on one group,
but they must determine which group is best. Id. at § 55. A political patron’s large initial
contribution to a group sends an unambiguous signal to other political contributors as to
which group to focus their giving on. This facilitates the ability of individuals to
associate more efficiently and to articulate their political opinion more effectively. Id. at 1
53-56.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it is based solely on Milyo’s unsupported conjecture. He offers no
evidence whatsoever to support his claim that “one large group with a mission can be
more effective than many small groups with the same mission,” or that any potential
political donors believe this to be the case. (See Milyo Decl. {{ 52-57.) Indeed Milyo’s
commentary is strictly theoretical; he presents no evidence, does no investigation, nor
does he cite to any investigation of the role that “political patrons” play within political
committees. Id. In his deposition, Milyo conceded that he did not present any empirical,
analytical, or systematic evidence for his claims regarding the role or effect of large
“political patrons.” He explained, “in terms of identifying the systematic treatment effect
on prohibitions on contributions of a certain size on the formation of groups, I did not
present that sort of systematic estimate of the treatment effect.” (Milyo Dep. at 256-257,
FEC Exh. 12). He does not know how large contributions from “political patrons”

actually affect political groups. Additionally, Milyo simply does not consider the

thousands of independent PACs that do raise money and communicate effectively
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without “political patrons.” (See FEC Facts 1 376-79, 383). Finally, any proposed
findings of fact regarding “political patrons” are irrelevant because there is no
constitutional right to such “patronage.”

96. Limits on contributions to groups like SpeechNow.org prevent political
patrons from either seeding new groups or helping to organize individuals into joining
and supporting more effective political groups. Milyo Decl. at  57.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because, as above, Milyo presents no evidence, does no investigation, nor does he
cite to any investigation of the role that “political patrons” play within political
committees or what determines whether or not a political group is effective. (See Milyo
Decl. 1 52-57.) Additionally, any proposed findings of fact regarding “political patrons”
are irrelevant because there is no constitutional right to such “patronage.”

97. In sum, limits on contributions to political groups restrict the amount and
effectiveness of political expression by these groups, as well as the amount and
effectiveness of political expression by individuals that wish to contribute to such groups.
Milyo Decl. at ] 58.

FEC RESPONSE: The Court should decline to enter Plaintiffs” conclusory
proposed finding of fact because their contention is based solely on Milyo’s unsupported
conjecture. (See SN Facts 11 91-97; Milyo Decl. 11 50-58.) Milyo presents no evidence
or support for his contention that contribution limits reduce the effectiveness of political
expression, or even what determines whether or not a political group is effective in the
real world of national political discourse. Id. Additionally, neither Plaintiffs nor Milyo
presents any evidence in this section that contribution limits actually reduce the “amount”

of political expression that a group is able to make. Id.

“D. Contribution Limits Restrict the Amount of Funds Available to Groups Like
SpeechNow.org for Independent Expenditures.”
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98. Communicating a political message to a large group of voters is an expensive
proposition that requires a significant amount of money for the message to be heard.
Smith Decl. at  8; Keating Decl. at {1 22-24.

FEC Response: The evidentiary support for this proposed fact consists of a
conclusory, unsupported statement by SpeechNow’s expert Rodney Smith and David
Keating’s notions of “ideal” advertising buys. Keating posits that an ideal advertising
buy would garner at least 1,000 gross ratings points, enough to allow its “message to sink
in.” Keating declares that in a competitive election environment, such as “in a statewide
[Senate] race . . . it is important to reach as many people in the state as possible.”
(Keating Decl.  23.) While it is often true that communicating to large groups of voters
requires significant amounts of money -- with the Internet creating more exceptions than
ever (c.f. FEC Resp. Mem. at I11.B.) -- this proposed fact is premised on the notion that
there is a threshold level of political influence that contribution limits must
accommodate. But as the Commission has explained (See FEC Mem. at 111.C), the
Constitution does not grant competing political actors any rights to equal political
influence and the Court should decline to enter this proposed fact.

99.  Asaresult, any group that wants to speak out effectively will want to raise
money in the most efficient way possible—that is, at the lowest cost per contributed
dollar—in order to allow it to raise sufficient funds quickly enough to have an impact on
the election. Smith Decl. at { 26; Milyo Decl. at § 37. Put another way, the more money
that a group spends to raise its funds, the less money it will have to spend on its
independent expenditures. Milyo Decl. at { 37-39.

FEC RESPONSE: Plaintiffs assert that “the more money that a group spends to
raise its funds, the less money it will have to spend on its independent expenditures.”
The only support for this assertion is several paragraphs of Milyo’s new declaration. (SN

Facts 1 99; Milyo Decl. {1 37-39.) However, Plaintiffs’ statement is an inaccurate over-

simplification of Milyo’s claims—regardless of their other flaws. Id. Milyo’s
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contentions speak to the point that if a group is compelled to raise money in an inefficient
manner, it will not be able to raise the highest conceivable amount of funds. Id. This is
not, however, what Plaintiffs’ proposed finding of fact states. Indeed, it is quite possible
that the more money that a group spends on fundraising, the more contributions that it
will gather, and thus, the more money it would have to spend on independent
expenditures.

100. A number of basic economic principles support this conclusion. First,
under the “equi-marginal principle,” a group will pursue contributions from that donor
pool that involves the lower marginal cost of raising funds per donor dollar. Milyo Decl.
at 1 37. Groups are limited in the amount of time, effort, and resources that they may
devote to fundraising and are thus forced to make choices about how to allocate their
scarce resources in order to maximize the amount of money that they have. Thus, if
given the opportunity to pursue funds from large donors or small donors, a group seeking
to maximize its funds available for independent expenditures will allocate its efforts to
the group of donors that involve the lowest cost per donor dollar raised. Id. If the costs
are higher for one group of donors—small donors, for example— the organization can
still reallocate resources to raising money from the group of large donors in order to be
able to raise enough funds to finance its independent expenditures. Id. at | 38.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any of the Plaintiffs” proposed findings of fact regarding Milyo’s
application of the “equi-marginal principle” because his theoretical discussion is undercut
by the factual history of “soft money” and political party fundraising. He does not
consider any of the realities of political fundraising (including what counts as a “large” or
“small” contribution, what the marginal costs of raising additional large and small
contributions are, or the relative burdens of raising specific amounts of money for
independent expenditures), and indeed, Milyo concedes that the effect of the “equi-
marginal principle” could be that SpeechNow raises a penny less under contribution

limits than it would have in an “unconstrained” environment. (See FEC Mem. at 19-20.)

101.  Under contribution limits, however, an organization is forced to raise funds
from one group—small donors—because large donors are prohibited from contributing
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money to the group. Milyo Decl. at § 39. According to the “law of increasing opportunity
costs,” (also known as “the law of diminishing returns”) the cost of raising funds from two
pools of donors—one of small donors and one of large donors—will increase with the
amount of money already raised from either pool of donors. Id. at { 37. Put another way, by
restricting the donor pool, contribution limits make donor dollars more scarce, requiring
groups trying to raise funds to pursue greater numbers of donors—at a greater marginal cost
per dollar raised—for the money they need to fund their independent expenditures. Id. at
39. Thus, the equi-marginal principle implies that any constraint on fundraising will lower a
group’s total funds received, and therefore also lower its ability to make independent
expenditures. 1d.

FEC RESPONSE: As discussed in detail in the Commission’s brief, the Court
should decline to enter any of the Plaintiffs” proposed findings of fact regarding Milyo’s
application of the “equi-marginal principle” because his theoretical discussion is undercut
by the factual history of “soft money” and political party fundraising. He does not
consider any of the realities of political fundraising, and indeed, Milyo concedes that the
effect of the “equi-marginal principle” could be that SpeechNow raises a penny less
under contribution limits that it would have in an “unconstrained” environment. (See
FEC Mem. at 19-20.)

102.  Second, the concept of “Revealed Preference” also implies that any
constraint on fundraising, such as contribution limits, will restrict a group’s ability to
make independent expenditures. Milyo Decl. at 1 40. In an unconstrained environment, a
group’s mix of donations from small and large contributors represents the group’s
maximal ability to raise funds for independent expenditures. Id. at  41. In other words,
the mix reveals the group’s best effort at maximizing the funds it has available for
independent expenditures. 1d. Any contribution limit will cause a deviation from the mix
of donations that would have occurred in the unconstrained environment, and will yield a
less preferred outcome for the group and its ability to make independent expenditures. Id.
at 1 43.

FEC RESPONSE: As in the case of Milyo’s discussion of the “equi-marginal”
concept, and as discussed in the Commission’s brief, the Court should decline to enter
any of the Plaintiffs’ proposed findings of fact regarding Milyo’s application of the

“revealed preference” principle because his theoretical discussion is undercut by the

factual history of “soft money” and political party fundraising. He does not consider any
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of the realities of political fundraising (such as whether or not a group is able to
determine what kinds of contributions it should pursue in order to maximize its
fundraising, the comparative burdens of seeking large or small contributions, or the
extent to which external circumstances could affect how a group raises political
contributions), and he makes no claims about the actual extent to which contribution
limits would affect a group’s fundraising in the real world. (See FEC Mem. at 20-22.)

103. Insum, any contribution limit that generates a deviation from the pattern
of contributions that would be observed in an unconstrained environment must be an
actual impediment to a group’s ability to raise and spend funds, and so must yield a less
preferred outcome for the group—that is, lower independent expenditures. Milyo Decl.
at 1 43. Consequently, if evidence shows that political groups raise money from large
contributors when permitted to do so, “revealed preference” would indicate that
contribution limits do in fact harm the groups and result in less spending on independent
expenditures. Id.

FEC RESPONSE: The Court should decline to enter any of the Plaintiffs’
proposed findings of fact regarding Milyo’s application of the “revealed preference”
principle because his theoretical discussion is undercut by the factual history of “soft
money” and political party fundraising, he does not consider any of the realities of
political fundraising, and he makes no claims about the actual extent to which
contribution limits would affect a group’s fundraising in the real world. (See FEC Mem.

at 20-22.)

104.  An analysis of data from the 2004 election cycle demonstrates that, in fact,
groups do reveal a preference for larger over smaller contributions. Milyo Decl. at | 76.

FEC RESPONSE: The Court should decline to enter any of plaintiffs’ proposed
findings of fact based on Milyo’s application of the “revealed preference” principle
because he mistakenly claims that the fundraising habits of unregistered 527 groups in

2004 are representative of the preferences of all independent political groups. As
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discussed in the Commission’s brief, Milyo’s focus on the 2004 527 groups is not
applicable to all political committees because (i) it ignores the many unconnected
committees that chose to register with the FEC and collect contributions within the limits,
(i) the amount of large donations that many of the 527s received is skewed because
contributions within the limits were more likely to be given to their associated PACs or
other political entities, and, (iii) as Milyo concedes, the 527s he discusses may not even
be representative of other 527s. (See FEC Mem. at 17, 20-22.)

105. Plaintiffs’ expert, Dr. Jeffrey Milyo, compared the pattern of individual
contributions in the 2004 election cycle to the top (in terms of total receipts) non-party,
federally focused 527 organizations and to their associated federal PACs. Milyo Decl. at
11 76-79. At the time, those 527 organizations were not subject to contribution limits,
while the PACs were. As a result, the comparison demonstrates the impact of
contribution limits on PACs as opposed to 527s. Id. at 1 75, 79.

FEC RESPONSE: As discussed in the Commission’s brief, Milyo’s focus on the
2004 527 groups is not applicable to all political committees because (i) it ignores the
many nonconnected committees that chose to register with the FEC and collect
contributions within the limits, (ii) the amount of large donations that many of the 527s
received is skewed because contributions within the limits were more likely to be given
to their associated PACs or other groups, and, (iii) as Milyo concedes, the 527s he
discusses may not even be representative of other 527s. (See FEC Mem. at 15-17.)
Furthermore, as Milyo notes in his declaration, “only contributions totaling more than
$200 in a given year must be itemized and reported to the IRS.” (Milyo Decl. § 74.)
Accordingly, Milyo’s data regarding the fundraising of 527s in 2004 may ignore
numerous contributions less than $5,000.

106. Half of the 527 groups received average contributions that are well above

the $5,000 limit for PACs, including several groups with average contributions of
$100,000 to more than $500,000. Milyo Decl. at { 76.
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FEC RESPONSE: (See Resp. to SN Fact 1 105.)

107.  For several of the groups, contributions above the $5,000 limit accounted
for the vast majority of funds they raised. Milyo Decl. at § 80. For example, large
individual contributions (those over $5,000) accounted for 98.3% of the funds from
individual contributors to America Coming Together, 79.7% of the contributions to
MoveOn.org, 88.6% of contributions to the New Democrat Network, and 76.5% of
contributions to the Club for Growth. Id. In addition, between 48% and 82% of the
individual contributions to these groups were in amounts of $100,000 or more. Id. Thus,
most of the funds raised by these organizations were in amounts that would have
exceeded the annual limit on individual donor contributions to political committees, as
well as the biennial aggregate limit on individual donors. 1d.

FEC RESPONSE: (See Resp. to SN Fact § 105.)

108. Five hundred and fifty-five persons made contributions of $5,000 to the
PACs associated with these groups. Milyo Decl. at  82. Given the distribution of
contributions to the associated 527 organizations—that is, many people contributed more
than $5,000 to 527s—it is reasonable to assume that many of the donors to PACs would
have given larger amounts to the PACs had they been allowed to do so. Id.

FEC RESPONSE: (See Resp. to SN Fact § 105.)

109. For example, had the top 271 maximum contributions to the America
Coming Together PAC exhibited a similar distribution across contribution amounts as did
the large contributions to the America Coming Together 527, then the PAC would have
raised over $22 million more dollars than it did in 2003-2004 (or about a 66% increase).
Milyo Decl. at ] 79.

FEC RESPONSE: The Court should decline to enter plaintiff’s proposed fact
because donors to a PAC like ACT’s would be extremely unlikely to replicate the amount
of money raised for ACT itself if they were free to give as much as they wanted to ACT
PAC. Donors are usually directed to first give to a PAC, and then, if they are interested
in providing additional funds, to give to the connected 527. (See Wilcox Rept. at 6, FEC
Exh. 1; Rozen Decl. § 11, FEC Exh. 3; McConnell v. FEC, 540 U.S. 93, 125 n.15.)

Contributors to ACT PAC thus would not contribute in the same ratio to ACT PAC if its
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limits were lifted: if contributors, wanted to give more, they likely would already have
done so to the connected 527.

110.  For the top 527 political organizations without PACs (Joint Victory
Campaign 2004, Media Fund, Progress for America, Swift Vets & POW for Truth,
College Republican National Committee, Citizens for a Strong Senate), four of these six
groups raised more than 99% of their funds from individual contributors in amounts
greater than $5,000; in fact, all but one of these groups raised most of its funds from
individual contributors in amounts of $100,000 or more. Milyo Decl. at { 83.

FEC RESPONSE: (See FEC Resp. to SN Fact  105.)

111. A random sample of 527 organizations outside the top ten 527s
(Marijuana Policy Project, International Brotherhood of Electrical Workers, League
of Conservation Voters, Young Democrats, Ocean Champions Voter Education
Fund, Justice for America) shows that, in most cases, 80-99% of the individual
contributions to these groups were in amounts greater than $5,000, and a majority of
these funds were contributed in amounts of $100,000 or more. Milyo Decl. at { 84.

FEC RESPONSE: A random sample of 527 organizations outside the top ten
527s (Marijuana Policy Project, International Brotherhood of Electrical Workers,
League of Conservation Voters, Young Democrats, Ocean Champions Voter
Education Fund, Justice for America) shows that, in most cases, 80-99% of the
individual contributions to these groups were in amounts greater than $5,000, and a
majority of these funds were contributed in amounts of $100,000 or more. Milyo
Decl. at 1 84.

FEC RESPONSE: The Court should decline to enter SpeechNow’s proposed
finding of fact because Milyo’s further sample of 527 groups is not “random” or
representative of political committees. Accordingly, his analysis does not elucidate the
nature of independent political groups’ fundraising practices.

Although Milyo concedes in his declaration that the top 527 groups from 2004
may be “unrepresentative,” he attempts to shore up his claims by examining “six more
527 political organizations [selected] in a manner that generates an essentially random

sample.” (Milyo Decl. § 84.) At his deposition, Milyo explained how he decided to

examine these particular six groups, as follows:
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[T]he way in which data on disclosure reports from the 527 organizations

is organized by the Center for Public Integrity is that there’s a set of

alphabetical links, And one can click on an alphabetical letter, which well

then bring up groups which are 527 organizations. And so what I did is

selected ... letters corresponding to my last name and first initial. You’ll

see it’s M-1-L-Y-O-J. Originally, I was only going to do M-I-L-Y-O, but

it left an ugly hole in the table ... [a]nd that what | did, once | selected that

letter, was | looked for the first example of a 527 group which had some

nontrivial individual contributions.
(See Milyo Dep. at 318.) When questioned about the validity of his methodology,
whether he did any “statistical analysis of any kind to determine whether the information
about these six groups would be statistically representative or relevant about the whole
realm of 527s,” Milyo conceded that he “did not” and added that “Here’s some other
groups. Here’s the method by which they were selected, and I’m not really representing
more than that about these groups.” (Milyo Dep. at 319-320.) Further admitting that he
made no claim about whether or not these six groups were a representative sample, Milyo
concluded that “if you don’t like it, you can feel free to throw out that.” (Milyo Dep. at
320.)

Milyo’s discussion of these six additional groups purported to address a major
concern regarding his analysis of 527s generally, namely, that they were
“unrepresentative.” (Milyo Decl. § 84.) However, Milyo’s attempt to bolster his
conclusions fails for the same reasons and renders his analysis unreliable. Accordingly,
all of SpeechNow’s proposed findings of fact relying on Milyo’s analysis of 527
fundraising in 2004 should be discounted. (See SN Facts {{ 104-112).

112. Insum, data on the size distribution of contributions to prominent 527
organizations and PACs confirm that limits on contributions to political groups reduce

the funds available to those groups and impose significant burdens on their ability to
speak effectively. Milyo Decl. at 11 83, 85, 86.
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FEC RESPONSE: For all of the reasons stated above, the Court should decline to
enter the plaintiffs’ conclusory proposed facts regarding the alleged burden of
contribution limits based on the past fundraising practices of 527 groups. The 2004 527
groups are not representative of independent political groups generally; Milyo’s analysis
of the 527 groups is rife with errors, sloppy analysis, and mischaracterization; and
Milyo’s theoretical discussion of economic “principle” does not contain any relevant
factual information about how fundraising works for actual political groups. (See FEC
Mem. at 15-22.)

113.  According to the California Fair Political Practices Commission, “If the
top 25 independent expenditure committees in California had to adhere to the same
contribution committee limits as candidate controlled committees, there would have been
a reduction of $61,705,519 in special interest money from 2001 through 2006.” Simpson
Decl. Ex. 18, Independent Expenditures: The Giant Gorilla in Campaign Finance, a
report of the California Fair Political Practices Commission, dated June 2008 at 4;
Simpson Decl. Ex. 19, Excerpts from the Deposition Transcript of Susan Swatt, taken
October 1, 2008 at 41:23-42:20; Simpson Decl. Ex. 20, Excerpts from the Deposition
Transcript of Ross Johnson, taken October 1, 2008 at 59:760:5, 71:22-73:18 (“If at some
time, hypothetically in the past or hypothetically in the future, a limit had been placed on
the size of their independent expenditures—I’m sorry, on the contributions that they
could receive—these groups at least would not have been able to spend the kinds of
money that they did.”); Milyo Decl. at | 71.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it mischaracterizes the California Fair Political Practices Commission’s
(“FPPC”) report, Independent Expenditures: The Giant Gorilla in Campaign Finance,
and the deposition testimony of the FPPC Chairman, Ross Johnson. The report does
contain the sentence quoted by the plaintiffs, but the import is that many millions of
dollars were given to independent expenditure committees in amounts far greater than the

current contribution limits to candidates, not that independent expenditure committees

would necessarily raise tens of millions of dollars less if forced to seek money under
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contribution limits themselves. The following exchange from Chairman Johnson’s
deposition makes this clear:

Q. Correct me if I’m misstating your prior testimony, but you
were saying that if we limited the amount of money that an
individual could give to independent expenditure committees, that
that would reduce the total amount of independent expenditures in
California.

A No, I don’t think I said that. | think I said — if I did, then
that was not what | intended. What | intended to say was that |
think an imposition of a limit on the amount a person could
contribute to an independent expenditure committee would be a
significant step in the right direction. And I believe that the sum of
these enormous independent expenditures from a handful of large
special interest contributors would be impacted by that, and so it
would be a positive step.

If a contribution limit were in place in terms of what you
could contribute to an independent expenditure committee ...
nothing to keep you from having hundreds of thousands of people.

(See Johnson Dep. at 61-62.) The total amount of money that independent groups would
not necessarily decrease because they could still seek contributions from “hundreds of
thousands of people.” When asked directly about the quoted passage from the report and
whether “there really would have been $61,705,919 less money spent in the form of
independent expenditures from 2001 and 2006, Chairman Johnson responded as
follows:

A There’s no way that one could know what would have

happened.What one can know with absolute certainty is that

$61,705,919 was spent above what these contributors could have
given directly to the candidates they supported. That is a fact.

Now, if —
Q. Sir -
A. If contribution limits had been in place in terms of what

could be given to an independent expenditure committee, other
factors might have come into play. So obviously, I can’t say
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absolutely no, but that is an undeniable fact.
(See Johnson Dep. at 66-67.) Despite Chairman Johnson’s clear answer, counsel for
Plaintiffs continued to ask essentially the same question again and again over numerous
objections from the Commission. (See Johnson Dep. at 67-72.) Repeatedly, Chairman
Johnson made the point that trying to say what independent expenditure committees
would do under contribution limits would be “speculative,” that he didn’t “have a crystal
ball” and that “in [his] experience, predictions are very difficult, particularly when they
talk about the future.” (See Johnson Dep. at 67, 69, 70.) The statement quoted by
SpeechNow in their proposed finding of fact came after the following exchange:

Q. If they had to adhere to the candidate contribution limits

going forward, isn’t it true that they would not be able to spend as

much money in independent expenditures as they were able to do

from 2001 through 2006?

Mr. Wilson:  Objection. Asked and answered and answered and
calls for speculation.

Mr. Gall: And | will move on once | get a good answer. Any
answer.

Mr. Wilson: He’s answered your question a number of times, sir.
Mr. Gall: He’s not answered this question.

The Witness: | think I have. Repeatedly. You know with all
respect, sir, | think I’ve answered the question repeatedly.

(See Johnson Dep. at 71-72.) Accordingly, the Commission objects to the statement
being entered as a finding of fact. Plaintiffs should not be permitted to harass a witness
until they get an answer that they like. The passage quoted by SpeechNow simply does
not mean that groups will raise less money if compelled to operate under contribution

limits.
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114.  State legislative candidates spend significantly less on their campaigns
in states with contribution limits. Milyo Decl. at { 65.

FEC RESPONSE: The Court should decline to enter Plaintiffs’ proposed finding
of fact because it relies on Milyo’s mischaracterization of an academic source. Milyo
asserts that “Recent empirical work by Stratmann (2006) confirms that state legislative
candidates spend significantly less on their campaigns in states with contribution limits,
all else constant.” (Milyo Decl. 1 65.) However, the paper (Thomas Stratmann,
Contribution limits and the effectiveness of campaign spending, Public Choice (2006)
129: 461-474, FEC Exh. 152) is really about a different issue. As Stratmann explains,
“this study tests whether campaign expenditures by state House candidates are more
productive when candidates are subject to contribution limits. The results show that
campaign expenditures by incumbents and challengers are more productive when
candidates run in states with campaign contribution limits, as opposed to states without
limits. In states with contribution limits, incumbent spending and challenger spending
are equally productive, and spending by both candidates is quantitatively important in
increasing their vote shares.” 1d. Furthermore, it is important to note that the study
concerns candidate spending and direct contribution limits; it doesn’t have anything to do
with independent expenditures or groups like SpeechNow.

“V.  SpeechNow.org Poses No Threat of Corruption”

115.  SpeechNow.org’s mission and purpose is to expressly advocate the
election or defeat of candidates based on those candidates’ positions on issues affecting
free speech; its mission and purpose is not to allow individuals to gain access to or obtain
gratitude of any candidates. Keating Decl. at {{ 2-3, 10; Bylaws, Art. II.

FEC RESPONSE: Whether or not SpeechNow’s “mission and purpose” is to

“allow individuals to gain access to or gratitude of any candidates” is irrelevant to the
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determination of the constitutionality of the statutory provisions challenged by plaintiffs.
The Supreme Court has already recognized in Buckley v. Valeo, 424 U.S. 1 (1976), when
it upheld the Act’s individual contribution limit to candidates and candidate committees,
that it is the potential for corruption that is relevant, not the motives of potential
contributors. (See FEC Resp. Mem. § IV.)

116. The individual plaintiffs wish to donate money to SpeechNow.org to
support its speech-related mission, not to use their contributions to obtain access to or
gratitude of candidates or officeholders. Keating Decl. at § 52; Young Decl. at { 9; Crane
Decl. at 1 9; Russo Decl. at § 7; Burkhardt Decl. at | 7.

FEC RESPONSE: (See Resp. to SN {115.)

117.  The individual plaintiffs either do not care whether any candidates or
officeholders know about contributions they intend to make to SpeechNow.org or they
would prefer that candidates not know about such contributions. Keating Decl. at § 52;
Young Decl. at 1 9; Crane Decl. at § 9; Russo Decl. at § 7; Burkhardt Decl. at { 7.

FEC RESPONSE: SpeechNow.org’s bylaws would not prevent SpeechNow.org
and its members, officers, agents, employees and donors from making candidates aware
of their contributions to SpeechNow and expenditures by it. Not all candidates are aware
of the identities of those who contribute funds to organizations to finance independent
expenditures that support the candidate or oppose the candidate’s opponents, but
candidates generally are aware of the identities of the donors. Candidates likely are more
aware of the identity of donors who give donations in excess of the Act’s contribution
limits than the identity of donors who give less than the contribution limits.

118. Based on the research by Clyde Wilcox, the FEC’s expert in this case,
most individuals who donate money to political candidates and committees do so for
ideological reasons. Simpson Decl. Exs. 21, Excerpts from the Deposition Transcript of
Clyde Wilcox, taken September 22, 2008 at 145:6-17, 157:10-14, 219:10-13, 226, 229,

and 22, Excerpts from Wilcox et al., THE FINANCIERS OF CONGRESSIONAL ELECTIONS:
INVESTORS, IDEOLOGUES AND INTIMATES (2003) at 45, 48-49, 67.
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FEC RESPONSE: In support of this proposed fact, SpeechNow cites to
fragments of Professor Wilcox’s past research and his deposition testimony. But
SpeechNow ignores parts of Wilcox’s book and testimony which suggest that
“investors,” donors who contribute seeking tangible personal gain, account for a
significant percentage of those who make contributions. His research showed that “a
combined 60 percent admitted that it was always or sometimes important whether a
candidate was friendly to their industry, and more than half said that it was at least
sometimes important to give so that their business was treated fairly.” (Peter L. Francia,
et al., The Financiers of Congressional Elections: Investors, Ideologues and Intimates 45
(2003)).

119. Individuals are legally able to make unlimited independent expenditures as
long as they are not coordinated with candidates or political party committees. Thus, for
instance, the FEC admits that Fred Young could spend his own money to produce and
broadcast the advertisements that SpeechNow.org wants to run as long as he follows the
FEC’s rules concerning coordination. FEC’s Mem. in Opp’n to Pls.” Mot. Prelim. Inj. 34
(Mar. 5, 2008, Docket No. 13) (“Thus Mr. Young, who allegedly is willing to contribute

$110,000, could finance these or similar advertisements himself.”).

FEC RESPONSE: No additional specific response.

120.  According to the FEC, Fred Young could hire consultants to produce and
broadcast advertisements like those SpeechNow.org wants to run without having to
register as a political committee and be subject to contribution limits. Simpson Decl. Ex.
4, Excerpts from the Deposition Transcript of Fred M. Young, Jr., taken October 3, 2008
at 92:11-93:4. However, Fred Young would like to associate with SpeechNow.org and
its supporters for that purpose. Id. (“Q: Could you hire someone with the time and
expertise? THE WITNESS: Well, I’'m hoping that | can quote/unquote hire
SpeechNow.org to do that sort of thing.”).
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FEC RESPONSE: No additional specific response.

121. Individuals may make independent expenditures in aggregate amounts of
greater than $1,000 and may coordinate their efforts with other individuals who make
independent expenditures in aggregate amounts of greater than $1,000, without having to
register as a political committee as long as they do not have a “major purpose” of
nominating or electing a candidate for office. Simpson Decl. Ex. 23, Excerpts from FEC
Responses to Plaintiffs” Second Set of Discovery Requests, dated September 25, 2008
(FEC Response to Request for Admission No. 24).

FEC RESPONSE: No additional specific response.
122.  Whatever concerns about corruption may be raised by a group’s
independent expenditures would also be raised by an individual’s independent

expenditures. Simpson Decl. Exs. 23 (FEC Response to Request for Admission No. 26)
and 21 (Wilcox Deposition Excerpts) at 178:7-179:2; see also Milyo Decl. at | 26-28.

FEC RESPONSE: Irrelevant. The Supreme Court analyzes expenditure limits,
such as a cap on the amount of money an individual could spend on an independent
expenditure, differently from contribution limits. See Buckley v. Valeo, 424 U.S. 1, 20-21
(1976). An expenditure cap is not at issue in this case.

In addition, one of the cited sources does not support plaintiffs’ proposed fact.
The Commission actually stated:

[Ilindependent expenditures by individuals raise many of the same
concerns about corruption as individual expenditures by groups, but DENY that
independent expenditures by groups raise the exact same concerns. For example,
independent expenditures by individuals do not raise the concern regarding undue

access or influence over officeholders to the same extent as independent
expenditures by groups.

Simpson Decl. Exs. 23 (FEC Response to Request for Admission No. 26.) Similarly, in
the sections of Milyo’s deposition cited by plaintiffs, he does not discuss what risks of

corruption arise from an individual making independent expenditures.

123.  If SpeechNow.org’s bylaws are followed by SpeechNow.org and its
members, officers, agents, employees and donors, SpeechNow.org will not make
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coordinated communications. Simpson Decl. Ex. 23 (FEC Response to Request for
Admission No. 32).

FEC RESPONSE: As the Commission explained, “SpeechNow.org’s bylaws
would not prevent SpeechNow.org and its members, officers, agents, employees and
donors from making candidates aware of their expenditures. 1d.”

124. The FEC effectively utilizes its rules against coordination, 11 C.F.R.
8 109.21, to handle allegations of coordination. Simpson Decl. Ex. 23 (FEC Response to
Request for Admission No. 31).

FEC RESPONSE: Plaintiffs’ proposed fact is partially unsupported. The
Commission is an agency of limited jurisdiction. The Commission responded to
plaintiffs’ request for admission as follows:

The Commission effectively utilizes its rules to handle

coordination allegations when complaints are filed with the Commission

or when information regarding coordination comes to the Commission’s

attention “on the basis of information ascertained in the ordinary course of

carrying out its supervisory responsibilities” pursuant to 2 U.S.C.

§ 437g(a)(1) and (2).

(Simpson Decl. Exh. 23 (FEC Response to Request for Admission No. 31).) The
Commission’s response did not address other allegations of coordination.

125. Itis a well-established result in game theory and human subject

experiments that collusive behavior is, in general, less likely to occur when the

number of persons involved in the potentially-collusive arrangement increases.
Milyo Decl. at  26.

FEC RESPONSE: The Court should decline to enter any of Plaintiffs’ proposed
findings of facts concerning Milyo’s discussion of “game theory” because Milyo’s claims
are unsupported and irrelevant. First, Milyo claims that collusive behavior is generally
less likely to occur when the number of persons involved in the potentially-collusive
arrangement increases. His support for this claim is a 1980 literature review by Robyn

Dawes entitled Social Dilemmas. The claim is unsupported, however, because a
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potentially cooperative relationship between the members of or donors to SpeechNow
and an office-holder do not appear to fit the pattern of a social dilemma. According to
Dawes, “Social dilemmas are characterized by two properties: (a) the social payoff to
each individual for defecting behavior is higher than the payoff for cooperative behavior,
regardless of what the other society members do, yet (b) all individuals in the society
receive a lower payoff if all defect than if you all cooperate.” (Robyn Dawes, Social
Dilemmas, Ann. Rev. Psychology, Volume 31:169-93 (1980), FEC Exh. 154.) After
repeated questioning, Milyo was unable to explain how collusive behavior between an
officeholder and SpeechNow would fit within this system of payoffs, conceded that he
“did not endeavor to model the activities of SpeechNow,” and furthermore, stated that he
was not aware of any modeling that has been done about independent expenditures and
implicit relationships with officeholders.” (See Milyo Dep. at 159-170, 167, and 171.)
Milyo’s broad conjecture, parroted by the Plaintiffs, does not consider any of the relevant
characteristics of a group like SpeechNow and is thus inapplicable.

126. Thus, while research has found that implicit cooperation can occur even
without explicit contracting mechanisms in relationships involving two people, where the
number of people involved in the relationship is increased, implicit cooperation becomes
much less feasible. The reason is that in group settings, it is harder to know how much
control or influence any one individual or sub-group of individuals has over the group as
awhole. Milyo Decl. at § 28. Further, any political favors directed by an office holder to
some members of the group may not be equally valued by all members of the group, or
even recognized by all members of the group. Id. In other words, there is less reason to
be concerned that a political candidate and a group will establish and maintain a collusive
relationship than there is for a political candidate and a single person. Id. at { 26.

FEC RESPONSE: In addition to the reasons stated above (Resp to SN Facts |
125), the Court should decline to enter Plaintiffs’ proposed findings of fact based on

Milyo’s discussion of game theory because he misunderstands how corruption (or its

appearance) can occur between an officeholder and a contributor to a group that makes
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independent expenditures. There does not need to be any cooperation among the group.
If a group is spending its resources to support a candidate (or defeat her opponent), an
individual could use a large contribution to the group to seek a favor from the candidate
whether all of the other members of the group were cooperating or not. Similarly, where
a single individual functionally controls all of the activities of a group, like in the case of
SpeechNow, the cooperation and shared “values” of other donors or contributors, is
irrelevant. Plaintiffs’ proposed finding of fact should not be entered because it wrongly
assumes that there needs to be coordination between a candidate and every member or
donor to a group working together for the candidate to be corrupted or appear to be
corrupted by an independent expenditure.

127.  SpeechNow.org will spend contributions it receives according to the sole
discretion of the association. Keating Decl. at {{ 25, 36; Bylaws, Art. VI § 11.
Accordingly, individual donors will not be able to direct their contributions to particular

advertisements or particular candidates’ races. Keating Decl. at  36.

FEC RESPONSE: No additional specific response.

128. Political candidates do not necessarily approve of independent
expenditures made in support of their campaigns or in opposition to their opponent’s
campaigns. For instance, both presidential candidates in this year’s election, as well as
other candidates, have asked donors to their campaigns not to contribute to independent
groups. Simpson Decl. Exs. 14 (FEC Response to Request for Admission No. 14), 23
(FEC Responses to Requests for Admission Nos. 28-30), and 24, News Articles
concerning Candidate Disapproval of Independent Expenditures.

FEC RESPONSE: Campaigns may at various times have publicly discouraged
donors from contributing to independent groups, including the statements in the
referenced article. However, campaigns have not consistently discouraged such activity.
See, e.g., Marc Ambinder, Quietly Obama Campaign Calls In the Cavalry,
TheAtlantic.com, Sept. 9, 2008; Jim Rutenberg and Michael Luo, Interest Groups Step

Up Efforts In A Tight Race, New York Times, Sept. 16, 2008. In fact, in virtually every
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campaign, independent groups frequently run negative ads and allow candidate
campaigns to disavow them and say “with a wink” that they were unaware of the ads and
condemn them. Wilcox Rept. at 15. Candidate disavowals are consistent with this
phenomenon.

129. There is no scientific empirical evidence to support the contention that
limits on contributions to groups like SpeechNow.org have any impact whatsoever on
either corruption or the appearance of corruption. Milyo Decl. at { 62.

FEC RESPONSE:  Professor Milyo is also, however, not aware of a study, one
way or the other, that even “attempts to explore the relationship between independent
expenditures and public policy, let alone any undue or corrupt influence on policy.”
(Milyo Dep. at 274.) Second, with regard to the appearance of corruption, Professor
Milyo published a study which found evidence that “public disclosure and restrictions on
contributions from organizations improve perceived political efficacy.” (Milyo Dep. at
283; Milyo Dep. Ex. 10; David M. Primo and Jeffery Milyo, Campaign Finance Laws
and Political Efficacy: Evidence from the States, Elec. L. J. Vol. 5:1 (2006).) Large
contributions to groups making independent expenditures can be conceived of as indirect
contributions to candidates (FEC Facts { 165), and plaintiffs’ own expert has found that
contribution limitations improve individuals’ views of government. Finally,
SpeechNow’s proposed finding of fact regarding the lack of evidence of corruption and
the appearance of corruption should be disregarded as it is in direct conflict with such
evidence offered by the Commission including academic studies, expert analysis, sworn
testimony by political officeholders and insiders, and humerous actual examples of such
corruption taking place. (See FEC Facts 11 132-344.)

130. Inthe last six election cycles, numerous groups and individuals have
reported making independent expenditures but no contributions or coordinated
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expenditures. Simpson Decl. Exs. 14 (FEC Response to Interrogatory No. 3), 23 (FEC
Response to Request for Admission 33), and 33, Attachment 103 to FEC Responses to
Plaintiffs” First Set of Discovery Requests, dated August 25, 2008. In non-presidential
elections during that time period, the number of groups and individuals reporting
independent expenditures but no contributions or coordinated expenditures grew from 65
(1997-1998 election cycle) to 93 (2001-2002 election cycle) to 128 (2005-2006 election
cycle). Simpson Decl. Ex. 33. In presidential elections the number grew from 126 in the
1999-2000 election cycle to 169 in the 2003-2004 election cycle. Id. Through August
22, 2008 of the 2007-2008 election cycle, 167 groups or individuals had reported making
independent expenditures but no contributions or coordinated expenditures. Simpson
Decl. Exs. 14 and 33.

FEC RESPONSE:  No specific additional response.

“VI. The Administrative, Organizational, and Continuous Reporting
Requirements for Political Committees.”

131. A political committee must organize, register, and report according to
FECA and BCRA and applicable Commission regulations. Scott Dep. at 78:17-79:5;
Simpson Decl. Ex. 7 at 10:5-13. Failure to follow these regulations could result in civil
penalties for the committee and for the treasurer in his official and even personal
capacity. Scott Dep. at 116:15-117:19.

FEC RESPONSE: Civil penalties are available against treasurers in their
personal capacity in only very limited circumstances. (See supra Response to SN
Fact 54.)

132. If SpeechNow.org begins accepting donations that, in the aggregate, are in
excess of $1,000, it will have to register as a political committee and be subject to the
administrative, organizational, and continuous reporting requirements for political
committees. Keating Decl. at 45; Simpson Decl. Ex. 14 (FEC Response to Request to
Admit No. 1); Scott Dep. at 93:3-14.

FEC RESPONSE: No specific additional response.
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133.  SpeechNow.org does not want to be identified as a PAC because the term
would imply that the association gives to and works with candidates, political parties, or
both. Keating Decl. at 149. Mr. Keating believes that many people, including those in
the media, donors, and voters, have a negative view of PACs because of the reputation of
PACs as colluding with elected officials, political parties, and candidates. Id.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

134. Mr. Keating also does not want SpeechNow.org to have to register as a
political committee or have to refer to it as a political committee, because that will make
it more difficult to raise funds. Keating Decl. at § 49. Donors are aware of the
contribution limits that apply to political committees and parties, and many of them will
be reluctant to contribute more than $5,000 or they will conclude that their contributions

will count towards their biennial aggregate limits if SpeechNow.org is subject to
contribution limits. Id.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

135. If SpeechNow.org were deemed to be a political committee, it would be
classified as a “non-connected” committee. Scott Dep. at 17:14-18:2.

FEC RESPONSE: No additional specific response.

136. When an organization becomes a political committee, it must obtain a tax
identification number from the IRS and establish a bank account in a federally insured
institution. Scott Dep. at 108:16-109:3, 123:18-21.

FEC RESPONSE: This proposed fact erroneously implies that the Act requires
political committees to obtain a tax identification number from the Internal Revenue
Service. While the Act requires political committees to maintain depository accounts at
federally insured financial institutions (2 U.S.C. § 432(h)), the Act or Commission
regulations do not require a tax identification number for such accounts. However,
Commission staff have been informed that banks require a tax identification number.
The Commission’s Information Division therefore recommends that committees obtain a
tax identification number. Scott Dep. at 114-116, FEC Exh. 14.

137.  Non-connected committees must register with the FEC using a “Statement

of Organization,” or FEC Form 1. Among other things, the four-page form requires
committees to list the committee name and address, to designate a treasurer and custodian

61



Case 1:08-cv-00248-JR  Document 55-2  Filed 11/21/2008 Page 62 of 71

of records, and to list all bank accounts in which committee funds are deposited.

Simpson Decl. Ex. 26, FEC Form 1, Statement of Organization; Scott Dep. at 122:15-
123:14. Any changes to the Statement of Registration must be made within 10 days.
Scott Dep. at 123:22-124:6. The form comes with an additional five pages of instructions.
Simpson Decl. Ex. 27, Instructions for FEC Form 1.

FEC RESPONSE: No additional specific response.

138. Non-connected committees must periodically disclose all contributions
and expenditures using a “Report of Receipts and Disbursements,” or FEC Form 3X.
Simpson Decl. Ex. 28, FEC Form 3X, Report of Receipts and Disbursements for Other
than an Authorized Committee, and associated schedules; Scott Dep. at 124:7-16. The
form includes five pages for summary information concerning receipts and disbursements
and an additional 16 pages of “schedules” on which committees are required to disclose
detailed information on all contributors and the amounts they donate (schedule A); all
disbursements and to whom they are made (schedule B); any loans the committee
receives (schedule C); any loans and lines of credit the committee receives from lending
institutions (schedule C-1); all debts and obligations of the committee (schedule D); any
itemized independent expenditures the committee makes (schedule E); any itemized
coordinated party expenditures the committee makes (schedule F); the committee’s
activities relating to state or local elections (schedule H1-H6); and the committee’s
“Levin” funds (schedules L, L-A, and L-B). Simpson Decl. Ex. 28; Scott Dep. at 125:22-
127:5. Form 3X and the various schedules are accompanied by 31 pages of instructions.
Simpson Decl. Ex. 29, Instructions for FEC Form 3X and Related Schedules.

FEC RESPONSE: (See FEC Resp. Mem. 8 V.)

139. A non-connected committee must file Form 3X and the various schedules
that go along with it four times in an election year, and must file two semiannual reports
in a nonelection year. It must file a 12-day pre-primary report in any state in which it
participates. Additionally, it must file a pre-general election report and a 30-day post-
general election report if it participates in any general election. A non-connected
committee must also file these pre- and post-reports for any special election in which it
participates. Alternatively, it can choose to file monthly rather than quarterly, and thus
avoid pre- and post-election reports. It may change its filing schedule only once per year
and only after giving the FEC written notice. After the 20th day before an election, it
must file an independent expenditure report within 24 hours each time it spends more
than $1,000. Before that, it must file a report within 48 hours each time it spends more
than $10,000 on an election. See 11 CFR 88 104.5(c) and (g); Scott Dep. at 131:3-
132:14.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

140. Mr. Keating currently operates SpeechNow.org out of his home. Keating
Decl. at § 47.

FEC RESPONSE: No additional specific response at this time.
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141. If an individual administers a non-connected committee from his home
and is being paid for his services by the committee, that individual must allocate costs for
the use of his home to the committee, lest the expense be treated as in-kind contribution
from the individual to the committee. Scott Dep. at 136:8-137:8. The costs are to be
determined by assessing the usual and normal charge for, or fair market value of, that
portion of the home. Id. at 138:7-16. The same is true for expenses associated with using
the home computer, telephone, or personal internet connection. Id. at 139:6-20. These
cost allocations—based on the individual’s determination of their fair market value—
have to be reported on Form 3X. Id. at 123:7-16; Simpson Decl. Ex. 29 at 10-11
(Instructions for Schedule A, Itemized Receipts).

FEC RESPONSE: Objection, irrelevant. SpeechNow does not pay anyone to
work out of his or her home and has not alleged an intention to do so.

142.  All costs associated with a fundraiser for a non-connected committee,
even in a person’s home, must be treated as expenses to be paid by the committee lest any
costs for the event—including the costs associated with using the home, or the costs of
food or invitations—be treated as an in-kind contribution attributable to the committee.
Scott Dep. at 142:1-143:7. The costs are to be determined by assessing the usual and
normal charge for, or fair market value of, that portion of the home, invitations and food.
Id. at 143:8-14. These costs must be reported on Form 3X. Id. at 123:7-16; Simpson
Decl. Ex. 29 at 10-11 (Instructions for Schedule A, Itemized Receipts).

FEC RESPONSE: No additional specific response.

143. If a non-connected committee also made independent expenditures in state
or local elections, it would have to allocate its costs for fundraising and communications
according to regulations at 11 CFR Part 106. Scott Dep. at 143:15-144:5. The committee
would also report the allocations using various Schedules H, which are accompanied by
seven pages of instructions. Scott Dep. at 146:12-148:9; Simpson Decl. Ex. 29 at 23-30.

FEC RESPONSE: No additional specific response.

144. The FEC has an entire division, the Information Division, a large part of
whose resources are devoted to providing information to those who must comply with the
laws. Scott Dep. at 11:3-21:11, 53:16-54:20. The Division answers telephone and email
inquiries, it publishes manuals and guides, and it conducts training sessions. Id. at 11:12-
12:1, 13:10-14:13, 56:1-12. The Information Division recommends that those complying
with the campaign finance laws always consult its guides, instructions for forms, and
other publications. Id. at 37:11-22.

FEC RESPONSE: (See FEC Resp. Mem. § V.)
145. However, reliance on the information provided by the FEC is not a shield

to liability. Scott Dep. at 158:17-20. In fact, the information division “always
caution[s]” and advises those complying with the obligations for political committees to
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consult the statutes and applicable regulations and not rely solely on information
provided by the FEC. Id. at 34:19-35:7.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

146. Political committees often hire accountants and attorneys to assist them in
complying with the federal campaign finance laws and regulations. Scott Dep. at 87:4-
20. There are also hundreds of experts, professionals, and specialists who make their
livings by aiding organizations to comply with the requirements for political committees.
Id. at 84:17-22, 88:15- 89:2.

FEC RESPONSE: This proposed fact is irrelevant to the determination of the
constitutionality of the provisions challenged by plaintiffs. Furthermore, as noted
previously, the Act’s registration and reporting requirements are not unduly burdensome.
While some requirements are more complicated than others, generally the requirements
that apply to nonconnected political committees are not complicated. Scott Dep. at 156,
FEC Exh. 54. The professionals alluded to work not just for nonconnected committees,
but also state and national party committees, corporate and union PACs, and candidate
committees.

147. The FEC’s Information Division has 14 employees, ten of whom answer
questions from the general public on matters of campaign finance law and compliance.
Scott Dep. at 12:3-9. While the number of calls has declined since the Commission
provided information over the Internet, the division still receives thousands of calls each
year from the general public and political committee administrators in the regulated
community. Id. at 29:13- 30:6.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

148. The FEC publishes several documents to explain and provide information
concerning the laws and regulations with which political committees must comply. The
Campaign Guide for Non-Connected Committees, which is 134 pages long, is
periodically updated to include additional rules and interpretations by the Commission.
Scott Dep. at 18:3- 20:3; FEC Campaign Guide: Nonconnected Committees, May 2008,
available at http://www.fec.gov/pdf/nongui.pdf (last visited October 28, 2008). Between
updates to the Guide, the FEC issues a series of brochures and monthly supplements
containing any new rules, interpretations or policies of the Commission that are pertinent
to political committees. Id. at 18:3-19:2, 22:1-23:3. Committee treasurers must keep
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abreast of these supplements in order to keep their knowledge of FEC rules, policies, and
interpretations current. Id. at 34:8-18.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

149. However, reliance on this information is not a shield to liability. 1d.
at 158:17-20. Treasurers may be personally liable for violations in political committee
reporting. 2 U.S.C. 88 432(c), 434(a)(1); see also Statement of Policy Regarding
Treasurers Subject to Enforcement Proceedings, 70 Fed. Reg. 3 (January 3, 2005).
SpeechNow.org’s bylaws provide that the Treasurer is responsible for compliance with
statutory reporting requirements. Bylaws, Art. V, § 8.

FEC RESPONSE: Civil penalties are available against treasurers in their personal
capacity in only very limited circumstances. (See supra Resp. to SN Fact 54.)

150. The FEC holds training conferences for the administrators of political
committees and other employees of or consultants to political committees three to four
times per year. Scott Dep. at 56:13-57:1, 59:12-17. The conferences typically last two
days and consist of approximately six hours of substance per day. Id. at 56:13-57:13. The
FEC also provides periodic training seminars and workshops. 1d. at 57:21-59:7, 62:10-
22. All of these training sessions cover topics related to the obligations of administering
political committees. 1d. at 63:1- 7. Like its publications, training sessions must
periodically be updated to reflect new rules, interpretations, and policies. Id. at 65:19-
67:3.

FEC RESPONSE: (See FEC Resp. Mem. § V.)

151. Non-connected committees that receive or intend to spend over $50,000 of
contributions in a calendar year must report electronically. Scott Dep. at 38:18-39:4.
The FEC publishes an introductory manual for its electronic filing system called “Getting
Started with FECfile,” which is 50 pages long. See Getting Started with FECFile (For
PAC and Party Committees), http://www.fec.gov/support/GettingStartedManual_U.doc
(last visited Oct. 20, 2008). The primary manual for using the electronic filing system is
351 pages long. See FECFile User Manual for PACs & Party Committees,
http://www.fec.gov/elecfil/ unauthorized_manual/entire UNAUTHmanual.pdf (last visited
Oct. 20, 2008).

FEC RESPONSE: (See FEC Resp. Mem. § V.)

152. Non-connected committees are subject to audits for cause, which exists
when the committee’s reports demonstrate compliance, accounting, or reporting
problems. Scott Dep. at 150:1-151:9. During an audit, the FEC must access and review
the committee’s records. Id. at 154:13-18. Audits can trigger enforcement actions
against a committee that can lead to civil penalties. Id. at 156:8-12. As a result, some
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committees employ accountants and lawyers to represent them in audits. Id. at 154:19-
155:6.

FEC RESPONSE: Objection, relevance and vagueness as to “some committees,”
as plaintiffs do not establish whether nonconnected committees like SpeechNow have
employed accountants and lawyers.

153. The Commission has a Reports Analysis Division (RAD) whose purpose is
to analyze reports filed by committees and other entities and to determine whether they
are in compliance with campaign finance laws and regulations. Scott Dep. at 67:7-11.
Employees of RAD often send committee treasurers Requests for Additional Information
(RFAI) that seek information necessary for the Commission to determine whether a
committee is complying with the law. Scott Dep. at 71:13-72:1. A failure of a political
committee to answer an RFAI can result in an investigation and a recommendation that
the Commission seek a conciliation agreement with the committee that results in a civil
penalty. Id. at 73:7-20.

FEC RESPONSE: No additional specific response.

154. The Commission sends out approximately 5,000 RFAIs in a calendar year,
all of which are related to administering and reporting of political committees. Scott
Dep. at 75:16-76:7. There are approximately 8,000 political committees registered with
the Commission, not all of which are active. 1d. at 76:8-16.

FEC RESPONSE: Objection, relevance and vagueness. Plaintiffs do not
establish whether any or a significant portion of the RFAIs are sent to nonconnected
committees, which have more straightforward reporting obligations, or whether most of

the RFAIs are sent to state and national party committees, corporate and union PACs, and

candidate committees.
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155. All administrative fines issued by the Commission relate to the failure to
properly report the activities of a political committee. Scott Dep. at 80:19-81:6. The
Commission resolves approximately 100 administrative fine matters per year, and the
amount of fines collected is $201,963 from the Administrative Fines Program alone.
Simpson Decl. Ex. 30, Federal Election Commission 2006 Annual Report, at 7. This is
an average civil penalty of at least $2,000. Still other civil penalties for failing to
properly administer or report the activities of political committees are collected through
the Commission’s standard enforcement process, and alternative dispute resolution
programs. Scott Dep. at 82:3-12.

FEC RESPONSE: No additional specific response.

156. The FEC can investigate alleged violations of the campaign finance laws that
are brought to its attention through administrative complaints filed under 11 CFR § 111.4
or that its staff discovers and has “reason to believe” that a violation has occurred.
Simpson Decl. Ex. 14 (FEC Response to Interrogatory No. 6). Alleged violations
discovered in this manner are assigned a “Matter Under Review” number. Id.

FEC RESPONSE: No additional specific response.

157. Since October 1, 1999, the FEC has found reason to believe that one or more
violations have occurred in 427 Matters Under Review and it has conducted an
investigation in 118 of these MURs. Simpson Decl. Ex. 14 (FEC Response to
Interrogatory No. 6). Of those 118 investigations, matters were pending an average of
544 days from the date the MUR was opened until it was closed with respect to the last
respondent. Id. (FEC Response to Interrogatory No. 8).

FEC RESPONSE: No additional specific response.

158. Complying with the administrative and continuous reporting requirements
for political committees would be burdensome for SpeechNow.org. Keating Decl. at
47. Mr. Keating operates SpeechNow.org alone in his spare time. He has no employees
nor anyone else working with him, and complying with the obligations for political
committees would be time consuming and difficult. 1d.

FEC RESPONSE: This proposed fact ignores contrary testimony.

The Commission’s Deputy Staff Director for the Information Division Greg Scott
testified that the Act’s registration and reporting requirements are not difficult.
(Scott Dep. at 156, FEC Exh. 14.) Further, plaintiff David Keating testified that he had

prior experience with reporting and could fulfill the requirement of treasurer.

Furthermore, Mr. Keating testified that his desire to avoid registration and reporting by
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SpeechNow was based on his desire to spend time on family and leisure activities.
(FEC Facts 11 451-52, 449-50.)

159. 1t would be particularly burdensome for David Keating to shoulder these
obligations before SpeechNow.org can spend money on political advertisements or other
activities that advance its mission. Keating Decl. at 1 47. In such a situation, Mr.
Keating would be spending a great deal of time ensuring that SpeechNow.org complied
with above-mentioned obligations, but he would be unable to spend that time advancing
SpeechNow.org’s mission. Id. at  47; Simpson Decl. Ex. 34, Excerpts from the
Deposition Transcript of David Keating, taken September 25, 2008.

FEC RESPONSE: Plaintiffs have provided no support, other than the self-serving
testimony of David Keating, that it would be “burdensome” for SpeechNow to comply
with “obligations” (presumably referring to the “administrative” and “reporting”
requirements referred to in the preceding paragraph) prior to the date that SpeechNow
first spends money on “advertisements or other activities that advance its mission.”

In particular, plaintiffs have provided no support for the statement that compliance with
the Act’s requirements would prevent David Keating from spending any significant
amount of time “advancing SpeechNow.org’s mission.”

160. SpeechNow.org cannot accept donations under $1,000 even though David
Keating has been contacted through the website and other means by potential donors who
want to make such donations. Keating Decl. at § 50. This is because such donations
would inch SpeechNow.org closer to being a “political committee,” but they would not
give it nearly enough money to produce and run advertisements, which are a necessary
precondition to a successful fundraising effort. Id. Accepting even small donations could
expose SpeechNow.org to the administrative and reporting requirements for political
committees without providing it enough money to speak out through advertisements in
support of its mission and become a going concern. Id. Thus, SpeechNow.org cannot
accept the $100 donations that Brad Russo and Scott Burkhardt are ready, willing, and
able to make. Id.

FEC RESPONSE: Objection to the extent contains a legal conclusion and

suggests that SpeechNow may not be able to accept donations in the future. (See FEC

Facts 11 51-52, 395-401.)
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“VII. Reporting Requirements for Independent Expenditures.”

161. SpeechNow.org will report its contributions and expenditures under the
reporting requirements for those who make independent expenditures. Keating Decl. at
35. Complying with these reporting requirements is less burdensome than complying
with the obligations for political committees. Id. at  48.

FEC RESPONSE: No additional specific response.

162. Groups “other than political committees” that make independent
expenditures must report their activities pursuant to the FEC regulations at 11 CFR 88§
104.4(a), (e) and (f), and 8 109.10. Scott Dep. at 95:7-98:14.

FEC RESPONSE: No additional specific response.

163. To report its independent expenditures, a group like SpeechNow.org that was
not a political committee would use the “Report of Independent Expenditures Made and
Contributions Received,” or FEC Form 5. Simpson Decl. Ex. 31, FEC Form 5, Report of
Independent Expenditures Made and Contributions Received; Scott Dep. at 101:6-102:1.
This form requires the filer to list the total contributions received and the total
expenditures made during the period on a one-page form, and then to list those who
contributed to the independent expenditure and the payees for the independent
expenditures. It is accompanied by three pages of instructions. Simpson Decl. Ex. 32,
Instructions for FEC Form 5 and Related Schedules.

FEC RESPONSE: No additional specific response.

164. The FEC requires that all costs associated with the independent expenditure
must be disclosed. This would include costs for airtime for broadcast communications;
production costs for broadcast communications; postage and printing costs for
communications made by mail; research costs to determine the most optimal form of
communication; fees for the media buyer or direct mail vendor; costs associated with
producing newspaper ads; the costs of newspage space; and the costs associated with
producing and distributing internet banner ads. Scott Dep. at 102:4-105:1.

FEC RESPONSE: SpeechNow’s proposed facts repeatedly state that the group
will disclose its contributions and expenditures under the Act’s disclosure and disclaimer
provisions that apply to independent expenditures. See SN Facts 1 25-26, 161.

Mr. Keating has, however, given mixed signals on this issue. Should SpeechNow

prevail, it is not entirely clear whether such disclosure will includes all contributions it

receives, including those whose funds were used solely for purposes such as candidate
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research and polling, see SN Facts 24, or only those contributions that were solicited
for, and will be directly used to purchase air time for independent expenditures.

At deposition Mr. Keating indicated that he personally agreed with the position of
his employer, Club for Growth, that disclosure of contributions for candidate research and
polling was not required. (Keating Dep. at 82-84, FEC Exh. 11). See FEC Facts  375.
Similarly, at a public forum about the case, Mr. Keating said “(t)he only thing people
won’t know is how much money we’re receiving or spending on administrative stuff until
we make uh, or | guess they’ll never know until they look at the IRS how we’re spending
on administrative stuff.” (“Freeing SpeechNow: Free Speech and Association vs.
Campaign Finance Regulation,” Mar. 5, 2008, FEC Exh. 103 at 4.) Since Mr. Keating
has been inconsistent, plaintiffs have provided inadequate assurance to the Court to
permit a finding that SpeechNow’s disclosures would be exhaustive. The Court,
therefore, should not accept SpeechNow’s assurances or make the finding plaintiffs
suggest.

165. If an organization like SpeechNow.org that was not a political committee
decided to make independent expenditures against candidates for State or local office, its

reporting obligations to the FEC would not change or increase. Scott Dep. at 107:7-108:5.

FEC RESPONSE: No additional specific response.
Respectfully submitted,

Thomasenia P. Duncan
(D.C. Bar No. 424222)
General Counsel

David Kolker
(D.C. Bar No. 394558)
Associate General Counsel

Kevin Deeley
Assistant General Counsel
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Robert Bonham
(D.C. Bar No. 397859)
Senior Attorney

s/ Graham M. Wilson

Steve Hajjar

Graham M. Wilson

Greg J. Mueller (D.C. Bar No. 462840)
Attorneys

FOR THE DEFENDANT
FEDERAL ELECTION COMMISSION
999 E Street NW
Washington, DC 20463
Dated: November 21, 2008 (202) 694-1650
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPEECHNOW.ORG, ET AL.,
Plaintiffs,
V. Civ. No. 08-248 (JR)
FEDERAL ELECTION COMMISSION

999 E St. NW
Washington, DC 20463,

FEC Exhibits

Defendant.

N N N N N N N N N N N N N

FEC EXHIBIT 146



Case_1:08-cv-00248-JR ___Dagument 55-3

Sy e e g A = A 2

" \. ol

kel anuzle BETA

5
o

Filed 11/21/2008 Page2o0f12 ... . ...

David Keating <david@speechnow.org>

Media: Anacostia Diaries Blog

5 messages

Francwa Sims <fsimsdc@gmail.com>
To: david@speechnow.org

Francwa Sims

fsimsdc@gmail.com

March 15, 2008

Anacostia Diaries Blog
hitp://anacostiadiaries.blogspot.com

| am interested in an interview.

Wed, Mar 5, 2008 at 3:33 PM

David Keating <david@speechnow.org>
To: Francwa Sims <fsimsdc@gmail.com>

Thu, Mar 6, 2008 at 9:49 PM

Sorry for the delay, this wound up in the spam folder for reasons beyond me.

Saturday at 11:30 would probably work best for me. Other times on
Saturday would work too, or even this evening.

[Quoted text hidden]

David

David Keating

President

SpeechNow.org | PO Box 18773 | Washington DC 20036
301-717-7410 (mobile)

Francwa Sims <fsimsdc@gmail.com>
To: David Keating <david@speechnow.org>

Thnak you for responding.
Just a few questions:

1. What was the inspiration for starting SpeechNow? Was it an epithany
that you woke up with one morning or did some incident push you into
action? :

2. What is YOUR definition of a PAC and exactly how does your
organization differ?

3. Could religious groups, other types of nonprofits or let's say, a
group of bloggers also form FSG (Free Speech Groups) like yours?

4. Most of my readers are African-American so how could such FSG's
help to reform and solve the many problems of the African-American
communities? Just your thoughts, advice, suggestions.

Thank You for your time.

Francwa Sims
Anacostia Diaries blog

Sat, Mar 8, 2008 at 4:44 PM

hitps://mail.google.com/a/speechnow.org/?ui=1&ik=5f122f5f1 8&view=pt&th=118966d030f2078 7&search=i... 8/4/2008
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[Quoted text hidden]

Mail Delivery Subsystem <mailer-daemon@googlemail.com> Sat, Mar 8, 2008 at 4:45 PM
To: david+caf_=3017177410=vtext.com@speechnow.org

This is an automatically generated Delivery Status Notification
Delivery to the following recipient failed permanently:

3017177410@viext.com
Technical details of permanent failure:
PERM_FAILURE: SMTP Error (state 16): 550 SMTP connection refused

—-- Original message ——

Received: by 10.114.59.1 with SMTP id h1mr3212626waa.39.1205009086214;
Sat, 08 Mar 2008 12:44:46 -0800 (PST)
X-Forwarded-To: 3017177410@vtext.com
X-Forwarded-For: david@speechnow.org 3017177410@vtext.com
Delivered-To: david@speechnow.org '
Received: by 10.114.175.1 with SMTP id x1¢s610363wae;
Sat, 8 Mar 2008 12:44:39 -0800 (PST)
Received: by 10.114.13.1 with SMTP id 1mr3226374wam.4.1205009079616;
Sat, 08 Mar 2008 12:44:39 -0800 (PST)
Return-Path: <fsimsdc@gmail.com>
Received: from wi-out-1314.googale.com (wf-out-1314.google.com [209.85.200.168])
by mx.google.com with ESMTP id k9si6772555wah.3.2008.03.08.12.44.38;
Sat, 08 Mar 2008 12:44:39 -0800 (PST)
Received-SPF: pass (google.com: domain of fsimsdc@gmail.com designates 209.85.200.168 as permitted sender) client-
ip=209.85.200.168;
Authentication-Results: mx.google.com; spf=pass (google.com: domain of fsimsdc@gmail.com designates 209.85.200.168 as

Received: by wf-out-1314.google.com with SMTP id 28501069539wfc.6
for <david@speechnow.org>; Sat, 08 Mar 2008 12:44:37 -0800 (PST)
DKIM-Signature: v=1; a=rsa-sha256; c=relaxed/relaxed;
d=gmail.com; s=gamma;
h=domainkey-signature:received.received:message-id.date:from:to:subject:in-reply-to:mime-version:content-type:content-
transfer-encoding:content-disposition;references;
bh=deWVEZbLn2tyXvo/gqdPxvkw+UtWUIUMhzCXWHqd1Ns=;
b=V1+iQz8Faw5zE2EbZXq7 SMFY2NKWmMZ14+RVV13Sfv8CYHO0H4pJrc44PVKKrOciLFcRfly45XhT3LHGjtU1ei6EIM2GA
K82GPJUx9B5UYF8X+UG+71JmxkuXZKImKXhivsepM4w1114YBUHrh/OzALEjSNVRvjgJzJjGs5B2qg=
DomainKey-Signature: a=rsa-sha1; c=nofws:
d=gmail.com; s=gamma;
h=message-id:date:from:to:subject:in-reply-to:mime-version:content-type:content-transfer-encoding:content-
disposition:references;
b=G/LmWRD+sYmCFs5nsbAu/MHEk32P2g8ve+v+RdOplLyMgJf9ZZz8juiXKsDimxnSqoPDHYmdkTBOmIKp9q/
py4j5jhKOPPbfPuThO0C8pzPAI/ArpAgpCMbujyls3QX40ZBn5/odYfyuG/HIfvRSSgwOpUUrg2MSfCB/MxtvZv3Wk=
Received: by 10.142.179.12 with SMTP id b12mr1307132wff.88.1205009077 149,
Sat, 08 Mar 2008 12:44:37 -0800 (PST)
Received: by 10.142.207.3 with HTTP; Sat, 8 Mar 2008 12:44:37 -0800 (PST)
Message-ID: <f28ae0920803081244v45297caft40f86799c4128900@mail.gmail.com>
Date: Sat, 8 Mar 2008 15:44:37 -0500
From: "Francwa Sims" <fsimsdc@gmail.com>
To: "David Keating" <david@speechnow.org>

Subject: Re: Media: Anacostia Diaries Blog

In-Reply-To: <c0d197de0803061749s3b11422fh158231197cc57ea4@mail.gmail.com>
MIME-Version: 1.0 :
Content-Type: text/plain; charset=1S0-8859-1

Content-Transfer-Encoding: 7bit

Content-Disposition: inline

References: <f28a2¢092080305113316d1e6866q741f167aee4f0250@mail.gmail.com>

https://mail.google.com/a/speechnow.org/?ui=1&ik=5f122f5f1 8&view=pt&th=118966d4030f20787 &search=i... 8/4/2008
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<c0d197de0803061749s3b11422fh158231197cc57ead@mail.gmail.com>

Thnak you for responding.

Just a few questions:

1. What was the inspiration for starting SpeechNow? Was it an epithany
that you woke up with one morning or did some incident push you into
action?

2. What is YOUR definition of a PAC and exactly how does your
organization differ?

—-— Message truncated —-

David Keating <david@speechnow.org> Sun, Mar 9, 2008 at 10:02 PM
To: Francwa Sims <fsimsdc@gmail.com>

1. In my work in the nonprofit sector for years, I've found it
increasingly difficult to understand what the law is on speech. There
are so many rules it boggles the mind. These rules were created by
politicians who want to limit public criticism of their actions. Yet
there was no group working to hold anti-free speech politicians
accountable during the election season.

| also wanted to create an organizational structure that would be
simple and easy for people to copy if they wanted a free speech zone
— where Americans could talk to each other, organize and raise money
from each other, then go out and speak to other Americans about what
they think is important for the future of the country.

2. The law defines PAC, and | accept that deécription. However |
don't think it is constitutional.

SpeechNow.org differs from PACs because we will never give money to
candidates or political parties. PACs exist primarily to give
donations to candidates and parties.

3. Only individuals could form free speech groups like SpeechNow.org.
So bloggers could do it, but churches and nonprofits could not.
Individuals associated with religions or nonprofits could form free
speech groups.

4. Politicians prefer to control the agenda discussed during an
election campaign. They also prefer to talk in general terms rather
than specifics. Free speech groups can inject issues they want
discussed and addressed. Discussion and debate are essential to
reform and problem solving.

David
[Quoted text hidden]

[Quoted text hidden]

https://mail.google.com/a/speechnow.org/?ui=1&ik=5f122f5f1 8 & view=pt&th=118966d030f20787&search=i... 8/4/2008

SNKO0197



Case 1:08-cv-00248-JR  Document 55-3  Filed 11/21/2008 Page 5 of 12

SpeechNow.org Mail - Great Editorial in the LA Times on SpeechNow.org case Page 1 of 5
P ) e
"B m g{d i E David Keating <david@speechnow.org>

Bl oozl RETA

Great Editorial in the LA Times on SpeechNow.org case

1 message

David Keating <david@speechnow.org> Sat, Feb 16, 2008 at 12:39 AM
To: Ed Crane <kkcrane@aol.com>, Ed Crane <ecrane@cato.org>, Anne Marder <a.marder@comcast.net>, Jon Coupal
<jcoupal@sbcglobal.net>, jon@hjta.org, Danny Shapiro <kjpmn@yahoo.com>, Daniei Shapiro <dshapiro@wvu.edu>, Fred Young
<fyoung@execpc.com>

Other articles from today are pasted below. But this editorial is the
best read.

hitp://iwww latimes.com/news/printedition/opinionfla-ed-speechnow15feb15,1,6451632.story

On message

Campaign finance laws that regulate political ads by interest groups
also infringe on free speech.
February 15, 2008

Let's say you want to spend your own money on a TV commercial that
will urge your fellow citizens not to vote for Candidate X. You want

to air it widely enough to have an impact on the outcome of the
election. But you're not rich, so you get together with some friends
and form a loose coalition.

Your group does not contribute to, or coordinate with, any campaign,
nor does it accept contributions from labor unions or corporations. In
fact, let’s imagine you're so well-versed in the minutiae of campaign
finance law that you even know to avoid such recondite infractions as
hiring vendors with ties to politicians. So if you jumped through all
those hoops, would you be allowed to air your ad? No, according to the
1974 Federal Election Campaign Act and a recent advisory opinion by
the Federal Election Commission.

According to federal law, two or more people who combine resources to
support or oppose a federal candidate become a "political committee”
subject to government regulations and limits. But a lawsuit filed

Thursday by the group SpeechNow.org, which had planned to air TV spots
condemning Sen. Mary L. Landrieu (D-La.) and Rep. Dan Burton (R-Ind.),
will reopen the question of how much freedom of speech must be

curtailed in the name of legitimate campaign finance reform.

SpeechNow selected Landrieu and Burton because of their support of
legislation that curtails political participation by public interest

groups. The ads the FEC advised against were set up as a test case of
the 1974 law, and the resulting Catch-22 tautology — you can't

agitate effectively against political speech regulations because that
would require you to oppose politicians who support those regulations,
which would violate political speech regulations -- was a result
SpeechNow had in mind. The advisory opinion by the commission's
general counsel seems well within the language of the law.

And that's the problem. The FEC, and perhaps Congress, need to revisit
the overreaching rules on campaign ads. Courts have repeatedly stated
that the only compelling state interest in limiting political speech

is to avoid corruption or the appearance of corruption in government

— this was the idea when the McCain-Feingold law rightly banned

hitps://mail.google.com/a/speechnow.org/?ui=1&ik=5f122f5f1 8 & view=pt&th=118208a0fa960a38&search=s... 8/5/2008
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I'd like to donate $10K to SpeechNow.org

Thu, Apr 17, 2008 at 5:42 P&
To: david@speechnow.org

I'm a big fan of the First Amendment, and would like to help your
effort to explain to the public why Congresspeople shouldn't vote for
unconstitutional bills, and why Congresspeople who do so, should be
voted out of office.

I'm a donorto IJ, a co-founder of the—Foundation,

and have worked on many free speech issues over the decades.

Thank you for bringing this issue to the courts and to the public.

NERMKTON  LeDACTED  PulsyAnT
T RRsT AmendMenT LIsKTs

OF PoLMeAL EXPRESSIoN AND
AsSocukTIoN! .

https://maii. google.com/a/speechnow.org/?ui=1&ik=5f122f5f1 8 & view=pt&search=inbox&qt=&ww=973&m... 8/5/2008
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Paul Sherman

From: Gmail Team [mail-noreply@gmail.com]

Sent: Saturday, June 23, 2007 11:44 PM

To: david keating

Subject: Your Gmail account, speechnow2008@gmail.com, has been created

Congratulations on creating your brand new Gmail account,
speechnow2008@gmail.com.

Please keep this email for your records, as it contains an
important verification code that you may need should you ever
encounter problems or forget your password.

You can login to your account at http://mail.google.com/
Enjoy!

The Gmail Team

Verification code: 9508045a-6b36flec-22bcébfdcd

SNKO0327
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David Keating <david@speechnow.org>

talking points for CSPAN

David Keating <david@speechnow.org> Tue, Mar 4, 2008 at 12:26 AM
To: John Samples <jsamples@cato.org>
Cc: Steve Simpson <SSimpson@i.org>

1. What is SpeechNow.org? Americans talking to Americans about the
importance of free speech, to pool our resources and time to speak to
each other about what we believe and what candidates other Americans
should support to implement our beliefs.

2. One person can speak without limit on spending, so why can't 2 or

3 persons, or thousands, do the same if they speak independently?

3. If one person can spend $1 million, then why can't 100 of us spend
$10,000 each to speak in equal volumes too? Millionaires can run for
office and say as much as they want with their money. Why can't
people of more modest means speak together too?

4, Why SpeechNow.org is different from any other group -- no
corporate money, independence from candidates and parties, no
donations to candidates. We fully disclose all spending and donors
over $200 within 48 hours of any speech.

5, We hope other groups of people will copy our method of operating,
so they too can speak on issues of importance to them. The rules we
have written are easy to follow.

On 3/3/08, John Samples <jsamples@cato.org> wrote:
>
>
>

>

> Yes, if you could get me what you would like for me to say about your bio,
> that would be greal.
>

From: Steve Simpson [maitto:SSimpson@ij.org]
Sent: Monday, March 03, 2008 2:50 PM

To: John Samples

Subject: RE: talking points for CSPAN

VVVVYVVVVVVYVVVYVYVVVYVYVVY

| should be able to get you something tomorrow morning. Also, do you want
> some sort of a bio?
>

>

>

>

> Steve Simpson
Institute for Justice

v

> 901 N. Glebe Road

> Suite 900

> Arlington, VA 22203

> 703-682-9320

> 703-682-9321 (fax)

> www.i.org

>

>

>

> oo Qriginal Message-----

> From: John Samples [mailto;jsamples@cato. org]
> Sent: Monday, March 03, 2008 2:17 PM

> To: Steve Simpson; David Keating; mmalbin@cfinst.org
>

Subject: talking points for CSPAN

1of2 8/15/2008 11:54 AM

SNKO0518
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https://mail.google.com/a/speechnow.org/ 2ui=2 &ik=51225f1 8& view=pt&search=inbox&msg=118780a% 1 db85fc&dsqt=1

>

> We are trying to get CSPAN to cover our event on Wednesday. CSPAN asks for
> the talking points of speakers at an event. If you could summarize your

> presentation in two or three sentences, that would be great. Tharnks. John
>

>

>

> John Samples

> Director

Center for Representative Government
The Cato-Institute

1000 Massachusetts Avenue, NW
Washington, DC 20001

Phone: 202.789.5248

Fax: 202.842,2240

Cell: 703-772-5977

Emait: jsamples@cato.org

Web: http://www.cato.org/people/samples. htmt

Check out my new book The Faliacy of Campaign Finance Reform at
htip://www.press.uchicago.edw/cgi-bin/hfs.cqif00/202354. ctl.

VVVVVVVVVVYVVVYVVY

David

David Keating

President

SpeechNow.org | PO Box 18773 | Washington DC 20036
301-717-7410 (mobile)

20f2 8/15/2008 11:54 AM
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Bio

Steve Simpson is a senior attorney at the Institute for Justice. He currently focuses
primarily on free speech cases in the state and federal courts across the country. Steve’s
views and writings have been published in a number of newspapers and journals,
including The Washington Post, Legal Times, the Wall Street Journal, the New York
Post, the Houston Chronicle, and others.

Before coming to the Institute, Steve spent five years as a litigator with the international
law firm Shearman & Sterling and he clerked for two years for a federal district court in
Florida. Steve is a member of the bars of New York and the District of Columbia.

1J Description and Campaign Finance Work

Founded in 1991, the Institute for Justice is the nation's only libertarian public interest
law firm. 1J represents individuals in constitutional challenges in four key areas: free
speech, economic liberty, property rights, and educational choice. 1J has represented
individuals in challenges to state campaign finance laws across the country and has filed
amicus briefs in a number of major campaign finance cases before the U.S. Supreme
Court. 1J’s current campaign finance cases are:

SpeechNow.org v. Federal Election Commission: 1J, along with lawyers at the Center for
Competitive Politics, represents SpeechNow.org and several of its supporters in a
constitutional challenge to the application of contribution limits and “PAC” registration
and administrative regulations to SpeechNow.org. SpeechNow.org is an independent
group of individuals who want to pool their funds in order to produce and broadcast
television advertisements calling for the election of candidates who support the First
Amendment and the defeat of those who do not. Because SpeechNow.org will not give
money to politicians or parties or coordinate its activities with them, it raises no concerns
about corruption. However, under the campaign finance laws, SpeechNow.org may not
accept more than $5000 from any individual per year. These limits make it impossible
for small groups like SpeechNow.org to raise the necessary funds to speak effectively
about political candidates and they violate both SpeechNow.org and its supporters rights
to speech and association.

Sampson v. Coffman: 1J represents Karen Sampson and five of her neighbors who were
sued after they opposed the annexation of their neighborhood into the nearby town of
Parker, Colorado for failing to register as an “issue committee” and to file reports of all
expenditures and contributions. 1J and its clients contend that a provision of the laws that
private citizens to sue anyone they believe has violated the campaign finance laws
unconstitutionally chills speech. They also contend that the registration and reporting
laws unconstitutionally burden speech and association and violate rights to privacy and
anonymous association. The case is currently pending in the Federal District Court for
the District of Colorado.

{1J019561.DOC}

SNKO0520
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Independence Institute v. Coffman: 1J represents the Golden, Colo.-based Independence
Institute, a free market think tank, that was also sued for speaking out about a ballot issue
without complying with campaign finance laws. After the Independence Institute
criticized Referendum C, a controversial tax referendum, (Referendum C), the chief
proponent of the referendum sued the Institute for failing to register as an issue
committee and to comply with registration and reporting requirements. 1J and the
Independence Institute contend that the campaign finance laws are unconstitutionally
vague and overbroad, unconstitutionally burden the exercise of rights to speech and
association, and violate the right to privacy and anonymous association. The case is
currently before a State trial judge. A ruling on the parties’ cross motions for summary
judgment is expected soon.

San Juan County v. No New Gas Tax: 1] represents a ballot issue campaign that was sued
by a number of municipalities in Western Washington State for failing to report as “in-
kind” contributions the radio commentary of two Seattle-area talk radio hosts. The hosts,
conservatives Kirby Wilbur and John Carlson, criticized a controversial new gas tax and
urged listeners to support a petition for its repeal. The municipalities sued the campaign
that was trying to gather the necessary signatures and sought an injunction compelling
them to estimate the value of the radio hosts’ commentary. A trial judge granted the
injunction, which, under a law limiting contributions in the last three weeks of an election
to $5000, would have prevented further commentary by the radio hosts about the
campaign. 1J appealed the decision, which was argued before the Washington Supreme
Court last June. A decision is expected any day.

Association of American Physicians & Surgeons v. Brewer: 1] represents an political
committee and a candidate for state office in a challenge to Arizona’s Clean Elections
Act. 1J and its clients argue that the Act violates the First Amendment by effectively
coercing candidates into the public financing scheme where they must accept spending
limits. Candidates that opt-out of the public financing scheme must comply with onerous
filing requirements not imposed on candidates that opt into the scheme and they face a
matching-fund provision that gives money to publicly-financed candidates every time
anyone—even someone unconnected with the privately-funded candidate—supports a
privately-funded candidate’s election. 1J recently argued the case before the U.S. Court
of Appeals for the Ninth Circuit and is awaiting a decision.
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INSTITUTE FOR JUSTICE & CENTER FOR COMPETITIVE POLITICS

BB

INSTITUTE FOR JUSTICE

FOR IMMEDIATE RELEASE: CONTACTS: Mike Schrimpf, CCP, (703) 682-9359
January 22, 2008 Lisa Knepper, 1, (703) 682-9320

FEC Draft Opinion Would Silence SpeechNow.org,
Independent Speech Groups

Arlington, Va.—The Federal Election Commission today released a draft “advisory opinion” that would,
if adopted, effectively silence SpeechNow.org, a new independent speech group that wishes to advocate
for or against federal candidates on the basis of their support for free political speech.

The draft opinion asserts that SpeechNow.org and any similar groups must organize and register
as “political committees” and may not accept contributions larger than $5,000 per person per calendar
year. The opinion would for the first time explicitly extend the full array of federal campaign finance
regulations to groups of individual citizens acting independently of candidates and parties without
corporate or union support.

“This opinion would leave practically no room for Americans to exercise our First Amendment
rights to join together and speak freely to other Americans about who to elect to office,” said David
Keating, president of SpeechNow.org.

The opinion would make it impossible for SpeechNow.org to raise enough money quickly
enough to air TV ads during the 2008 election cycle. Supporters have pledged enough money for
SpeechNow.org to begin its advocacy now, but each contribution is over the government limit.

“The FEC is now saying that any time two or more people pool their resources to support or
oppose a federal candidate, they become a political committee subject to government regulations and
limits,” said Bradley Smith, chairman of the Center for Competitive Politics. “But it should be common
sense that if individuals can speak without limit, so too can groups of individuals.”

The FEC is scheduled to consider the draft opinion in an open meeting next Thursday, January
24, at 10 a.m. Because the commission currently lacks a quorum, it cannot officially adopt the opinion or
approve SpeechNow.org’s operational plan by the legal deadline of January 28. Without approval,
SpeechNow.org could later face penalties such as fines and jail time for its speech, and today’s opinion
strongly suggests that the commission would rule against the group in an enforcement action.

“This opinion is a serious blow to the First Amendment rights of free speech and association, and
it is a tragedy that a federal agency failed to take SpeechNow.org’s constitutional rights seriously,” said
Steve Simpson, Institute for Justice senior attorney. “Now facing the specter of fines and jail time,
SpeechNow.org’s only recourse is the courts.”

SpeechNow.org is a nonpartisan independent speech group with a new form of organizational
charter designed to magnify the voices of individual citizens opposed to the erosion of political speech
rights. Under that charter, SpeechNow.org will accept only individual, not corporate or union,
contributions. The charter also bans donations to candidates and political parties-and requires the
disclosure of all donations and expenditures to the FEC within 48 hours of speech urging election or
defeat of a federal candidate. The Institute for Justice and the Center for Competitive Politics represent
SpeechNow.org.
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WHAT IS SAYSME.TV?

WILL | BE ABLE TO SEE IT ON MY TV?

IS IT REALLY ON TV? WHEN WILL | SEE MY AD?

WHAT CHANNEL IS IT ON?

CAN | LET OTHER PEOPLE KNOW THAT | WILL HAVE AN AD ON THE AIR?

CAN | BUY AN AD TO RUN IN ANOTHER STATE?

IS IT REALLY MY NAME ON THE AD?

DOES IT HAVE TO BE IN MY NAME?

CAN | SUBMIT MY OWN AD?

DOES SAYSME.TV SUPPORT THE POLITICAL BELIEFS OF THE CAMPAIGNS, POLITICAL
ACTION COMMITTEES AND THE ORGANIZATIONS REPRESENTED ON THIS SITE?
WHAT IF | HAVE OTHER QUESTIONS?

Technical Support

Wb

WHAT BROWSERS SHOULD | BE USING?

MY FLASH PLAYER DOESN'T WORK FOR YOUR VIDEOS
WHAT ELSE CAN | DO?

WHAT IF | HAVE OTHER QUESTIONS?

General Questions

WHAT IS SAYSME.TV?

SaysMe.tv is a website that gives individuals the opportunity to use TV to make an enormous difference in
their politics, in their local community... and beyond. The 2008 election is just around the corner and the
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Internet has enabled bloggers of every affiliation to become as powerful in political circles as candidates,
journalists and pundits. SaysMe.tv wants to further empower citizens by letting them make their voices
heard on TV as well as the Internet. Sign up for SaysMe.tv, choose an ad featuring your candidate or
issue of choice, select a network, and personalize your ad. With just a few simple clicks, you can put an
ad on TV! Then you can distribute or embed your personalized ads anywhere on the Internet.

WILL I BE ABLE TO SEE IT ON MY TV?

If you have access to the cable channel and zipcode you've selected, then sit back and see your ad with
your name on your TV. Make sure you have cable!

IS IT REALLY ON TV? WHEN WILL 1 SEE MY AD?

Yes! After you purchase your ad and choose the market(s) in which you want your ad or ad campaign to
run, you will receive a confirmation of your purchase immediately. Then, at least 24 hours prior to air time,
you will also receive a confirmation of the time and date that it will run so you can record it or watch it live
with friends. Ads purchased may take 5-7 business days to run on the air. It is possible that local markets
may have to push your ad to run at a later date than originally stated - SaysMe has no control over this
and in the event this occurs we will make every effort to let you know the revised date prior to your ad
airing. Please be advised this is not common and under most situations your air date should remain intact.

WHAT CHANNEL IS IT ON?

When you visit the SaysMe.tv website, we'll show you a list of available channels and prices in your area.
You choose the channel and we do the rest.

CAN I LET OTHER PEOPLE KNOW THAT I WILL HAVE AN AD ON THE AIR?

Yes! You can choose to have SaysMe.tv blast your address book to let all your friends and family know
that your ad will be on TV.

CAN 1 BUY AN AD TO RUN IN ANOTHER STATE?

Yes, you can choose to run an ad in any of our available markets. Very soon we will have 92 from which
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to choose around the country. For a complete list of our available markets, please use the drop-down box
to browse cities as the first step on our application found on www.saysme.tv/front.

IS IT REALLY MY NAME ON THE AD?

YES! That's one of the unique features of SaysMe.tv. All of our ads end with a 5 second clip that says
'Paid for by (YOUR NAME)'! Put your personal stamp on the ad of your choice. In just a few months, you'll
be able to add more personalization features to your ad like your own graphics and voice-over.

DOES IT HAVE TO BE IN MY NAME?

Yes. It's television, so you need to use your own name to stand behind your own cause. Everyone must
represent themselves.

CAN 1 SUBMIT MY OWN AD?

Yes! Visit our upload page at http://www.saysme.tv/static/submission. We expect to see all kinds of
content from general issues, politics, advertisements for local musicians and entertainers, personal/
classifieds to OpEds, PSA's, and ads for local businesses and events. SaysMe.tv plans to be the Voice of
the People. We want to let your voice be as powerful as that of an advertiser or big corporation. Put your
mouth where your money is and SAY SOMETHING!

DO YOU SUPPORT THE POLITICAL BELIEFS OF THE CAMPAIGNS, POLITICAL
ACTION COMMITTEES AND ORGNANIZATIONS REPRESENTED ON THIS SITE?

As a platform for the distribution of individual ideas, SaysMe.tv is agnostic. Like you, the people who work
at SaysMe.tv have strong beliefs and like to debate them vigorously with each other. We are a diverse
organization made up of individuals on both sides of the aisle, but as a company we strongly agree that a
non-partisan stance facilitates the greatest flow of opinions and the largest number of voices to be heard.
We have only one constraint - broadcast standards.

WHAT IF I HAVE OTHER QUESTIONS?
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Please email our customer service at cs@saysme.tv and we will get back to you within 24-48 hours.

TECHNICAL SUPPORT
QUESTIONS

WHAT BROWSER SHOULD 1 BE USING?

Windows Users

Internet Explorer is the best viewing option for Windows users. The Firefox browser is a good browser, but has problems
playing files back at times. You should download the latest version of the Internet Explorer browser here or via the link

below:

http://www.microsoft.com/windows/downloads/ie/getithnow.mspx

AOL browsers also have problems playing back video files. If you are an AOL user we suggest that you use the Internet
Explorer browser that comes with your computer. The stock Microsoft Internet Explorer browser seems to perform better
than the customized IE that AOL has developed. To use the stock browser go to the start menu and select "Internet
Explorer" from the program menu.

Mac/Apple Users

All Mac/Apple web browsers can play back the Flash videos on our files under most situation except with Firefox 3, which
has been known to have issues. We recommend updating the browser to the latest version of Firefox or using Safari.

To download the latest version of Safari please visit the site below:
http://www.apple.com/safari/

To download the latest version of Firefox please visit the site below:
http://www.mozilla.com/en-US/firefox/

MY FLASH PLAYER DOESN'T WORK FOR YOUR VIDEOS?

Make sure you have the most up to date flash player installed on your computer. You should download
the newest version of the flash player (FREE) here or via this link:

http://www.saysme.tv/static/faq (5 of 6) [11/21/2008 3:19:36 PM]
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http://www.adobe.com/products/flashplayer/

WHAT ELSE CAN | DO?

We recommend you follow these steps in order for the best viewing experience of our videos:

A) Download the latest flash player
http://www.adobe.com/products/flashplayer/

B) Upgrade to the most recent browser version
Internet Explorer: http://www.microsoft.com/windows/downloads/ie/getithow.mspx

Safari: http://www.apple.com/safari/
Firefox: http://www.mozilla.com/en-US/firefox/

C) Clear your cache! Cleaning up your browser often helps performance issues. Here are instructions on
clearing your cache in each of the following browsers:

1. Internet Explorer -
http://www.microsoft.com/windows/ie/ie6/using/howto/customizing/clearcache.mspx

2. Safari -
http://www.ehow.com/how_2033308_delete-memory-cache.html

3. Firefox -
http://www.ehow.com/video 2320708 clear-cache-mozilla-firefox.html

D) Restart your computer

WHAT IF I HAVE OTHER QUESTIONS?

Please email our customer service at cs@saysme.tv and we will get back to you within 24-48 hours.

Please make sure to include your computer/operating system information and browser type. ~© 2008 Sa}sMe, 'n(;- All Rights
eserve
Home | FAQ | Support | About | Political Candidates | Make Your Own Ads | Terms | Contact Us |
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HOW TO SPONSOR AN AD

Choose an ad by clicking on the Browse
button. You'll find ads organized by
Candidate, Cause, and Initiative. Once
you've found an ad you want to sponsor,
you'll be guided through the three step

process below.
GET STARTED »
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WideOrbit Launches Populist Political Ad Site
Broadcasting & Cable

John Eggerton

March 27, 2008

WideOrbit Launches Populist Political Ad Site

Reposted by: Broadcast Newsroom, Business Finance & Economy

The run-up to the last big primary push for the presidential candidates has brought
another political ad-targeted online site into the mix and created something of a mini-
campaign for clients among online ad companies.
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San Francisco Software online media company WideOrbit is launching VoterVoter.com :
Thursday, looking to grab some election ad business by targeting "passionate citizens"

and letting them sponsor TV campaign ads themselves, either ready-made,

customizable, or their own submissions.

The announcement comes a day after another online ad production and media buying
company Spot Runner, backed by CBS and some big ad agencies, announced it was
ramping up its online political advertising business, though it was targeting campaign
coffers. WideOrbit backers include Hearst--it got a new infustion from Hearst Ventures
just last month--and its media buying client list includes the New York Times, NBC,
Hearst-Argyle, Gannett and Meredith.

Unlike Spot Runner, which is providing TV, radio and online political advertising
services, VoterVoter is focusing on TV advertising for now, though a source said it has
plans to expand. VoterVoter is also targeting individuals who want to place ads directly
on TV rather than the campaigns, saying it allows those individuals to avoid the $4,600
limit on campaign contributions to a candidate.

"Some individuals sponsor cocktail parties to meet their favorite candidates,"” said
VoterVote.com founder Eric Mathewson in announcing the new service. "Now, with
VoterVoter.com, passionate citizens can influence literally millions of their fellow voters
by purchasing TV time.

Votervoter is an equal opportunity advertiser, planning ready-made ads in support of
Senators Clinton, McCain and Obama, as well as congressional and gubernatorial
candidates and issues. But like Spot Runner, VoterVoter.com will provide end-to-end
services for those looking to produce and place ads, including providing demographic
targeting and even filings with the Federal Election Commission.

WideOrbit says it has already generated "several hundred thousand dollars" worth of
passion in the form of insertion orders in its "pre-launch" phase.

Elsewhere on the online ad placement front, Internet radio ad company TargetSpot
was looking to get campaigns to jump on its online bandwagon by offering them

matching funds, pledging to match up to the first $500 any money a "valid electoral
committee" applies toward its online platform for purchasing radio campaign spots.

TargetSpot was pitching its new site as ideal for local campaigns.

Return To Top

Web-Based Ad Buying Systems Serve Candidates' Penchant for TV
Clickz

Kate Kaye

March 27, 2008

Web-Based Ad Buying Systems Serve Candidates' Penchant for TV

Reposted by: Marketing Vox
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Thousands of dollars' worth of TV spots in support of one unnamed presidential
candidate are set to go on-air through a new Web service from ad management service
WideOrbit.

The company's VoterVoter.com system was created to allow individuals to place pre-
existing or custom TV spots across local and even national stations and cable
networks. The service and another from Spot Runner that's aimed at political
advertisers could mean ad spending through Web-based tools for buying TV ads will
exceed the tiny amount candidates and their supporters are expected to invest directly
in online ads this election season.

According to Eric Mathewson, founder and CEO of WideOrbit and VoterVoter.com,
"several hundred thousand dollars™ of TV ad insertions, all for one presidential hopeful,
have been submitted through the system, expected to launch today. "But that's not by
design; that's just the way it turned out,” he continued. The company provides
software to manage sales, trafficking and billing of ads running on hundreds of TV and
radio stations, cable networks, and in mobile and out-of-home environments.

The VoterVoter site has a handful of TV spots created by independent TV producers
available for anyone to choose and target based on a city, state or national level, day-
part, and other demographic data. But the company is hoping many more will be
added to its library by amateur producers or Hollywood types.

"l think there are people out there, particularly in the creative and advertising world...
that would like to create better messaging for the candidates,” said Mathewson.

Spot Runner, a Web system used to design ready-made locally-targeted television
spots, is working with "a few dozen" political advertisers, including Erik Fleming,
Mississippi's Democratic nominee for U.S. Senate, according to the firm's VP
Communications Rosabel Tao. Many of its customizable ads are based on issues like
the environment, or border security, such as one that indicates the candidate "knows
how to keep our communities safe, secure... and American."

Spot Runner's Political Advertising Program enables targeting by political district in
conjunction with other data such as age or household income. As with the VoterVoter
service, it lets advertisers vary ad creative depending on the audience or region ads
are targeted to.

Spot Runner and similar online services "can give the campaigns an advantage," said
Jaime Bowers, new media director at National Media, a full service media agency for
Republican campaigns. She doesn't think they pose a threat to agencies like National
Media. "I think it's a completely different service," she said. "They don't substitute for
the experience and wisdom of an agency."

Both ad buying systems are open to anyone, not just candidate campaigns or advocacy
groups. That prospect may frighten some candidate campaigns. While the Web has
been flooded with blog commentary, homemade viral videos, e-mails and other
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content created by individuals to influence elections, the ability for lone supporters or
relatively small groups of people to easily place ads on TV takes the lack of control
inherent in the Web to a new level.

To Spot Runner and VoterVoter, it's all about "democratization" of the political process.
"There's always been very broad discourse on the candidates... with blogs, multiple
news sources, Web sites, etc.," said Mathewson. "We're simply enabling freedom of
speech rights.” Still, the fact that such systems could facilitate TV ad buys by
operations such as 527 groups, known for negative and influential campaigns, could
create controversy.

Although he plans to promote the service to individuals at first, Mathewson didn't rule
out going after organizations such as 527s. "We do have designs on a much broader
swath of the political populace,” he told ClickZ News.

TV spots delivered through these systems must be disclosed in the manner required of
all political ads. For instance, the anti-Barack Obama ad from VoterVoter that declares,
"He's change we can't believe in," also must indicate who paid for its placement. In
addition to disclosure requirements, VoterVoter takes care of Federal Election
Commission filings required of political advertisers. Because individuals must disclose
their involvement with a candidate campaign, the firm doesn't seem too concerned
about rogue political staffers placing ads through its system.

Costs vary to use both platforms, though Mathewson said VoterVoter will take the
traditional 15 percent cut from TV stations running its ads, and will require a minimum
expenditure of about $1,000 by advertisers. Spot Runner ad creative rates start at
$499 and go beyond $15,000.

Although Spot Runner enables digital advertising, it hasn't seen much interest in Web
ads from its political advertisers since introducing its system in beta last year.
VoterVoter expects to roll out other media options, too, but decided TV was the logical
place to start. That conclusion comes as no surprise considering the dearth of online
political ad spending, and the fact that donations raised on the Web are often used to
advertise on television. Reports indicate online political ad spending in the 2008
election could be as low as $20 million.

According to Tao, many political advertisers don't even buy Spot Runner ads through
the Web site. "A lot of our candidates actually call us," she said.

Return To Top
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New Site Airs Homemade Political Ads on TV
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Forget the YouTube election. For the first time, Americans can now run their own
political advertising campaigns on television, thanks to VoterVoter.com, a new
business unit of a major advertising firm.

Starting around $1,000, the site lets people purchase broadcast time in any market
across the country, target specific demographics, and choose an ad for their candidate
or cause -- or even make their own. Then the company, WideOrbit, which currently
manages about $10 billion in advertising across 900 television stations, places the ads
and takes a standard 15 percent cut of sales. "This is the first focused political site that
enables the purchase of air time," CEO Eric Mathewson told me. WideOrbit's current
clients include NBC Universal, Hearst and Gannett. Operating as a nonpartisan
business, it will run political ads from across the political spectrum. Mathewson says he
already has early orders for "hundreds of thousands of dollars" in ads for one of the
presidential candidates, and he expects a full range of buyers once the site goes live
on Thursday. Current users kept their names private, for now, but FEC law requires
that buyers' names are listed at the end of the ads when they air.

VoterVoter.com is launching with mock-ups of positive and negative ads for the three
presidential candidates, and it plans to roll out ads for congressional, state and local
races. The site also welcomes open source input from donors and activists. If a
homemade ad is popular on YouTube, for example, Mathewson said VoterVoter can
help buyers produce a similar message in the high resolution video required for
television broadcasts.

In an era when hundreds of thousands of people donate to candidates and millions
more debate politics online, VoterVoter could find a receptive market in donors and
activists willing to pool their resources for a greater impact on campaign messaging.
And when buying ads directly, donors are not restricted by the FEC's $4,600 limit on
donations to individual presidential candidates. Political advertising often captivates
activists -- netroots groups and the John Edwards Campaign have previously run
contests to broadcast grassroots ads. Just this week, MoveOn.org launched an "Obama
in 30 Seconds Ad" competition, promising the winner's ad would "air on national TV." If
VoterVoter catches on, volunteers, bloggers and donors could skip the contest and air
their ads directly. (Screenshot included)

Return To Top

VoterVoter Launches: Could This Be the ActBlue of Political Ads?
Personal Democracy Forum

Micah L. Sifry

March 27, 2008

VoterVoter Launches: Could This Be the ActBlue of Political Ads?

When we launched Personal Democracy Forum back in 2004, we posted a modest
manifesto. It starts:
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Democracy in America is changing.

A new force, rooted in new tools and practices built on and around the
Internet, is rising alongside the old system of capital-intensive broadcast
politics.

Today, for almost no money, anyone can be a reporter, a community
organizer, an ad-maker, a publisher, a money-raiser, or a leader.

If what they have to say is compelling, it will spread.

Well, one more piece of that vision has come to fruition. Now, thanks to a new
nonpartisan service called VoterVoter, you can not only be an ad-maker who spreads
your ideas on the net. You can get your ad on television, without having to learn how
to navigate the complicated world of TV ad-buying, targeting and placement.

Historically this was too difficult for an individual to do, says Eric Mathewson, the
founder and CEO of VoterVoter, who spoke with techPresident yesterday. He's right.
But that's changing. VoterVoter will take a user-generated ad, or work with the maker
to get it into high-resolution video required for TV. It is also going to post all the ads
that people are making, and enable anyone to sponsor an ad, choose where they want
to place it, and help sponsors target by geography or viewer demographics. Any
assertions made in an ad has to be documented, but other than that VoterVoter will
impose no restrictions on what users can upload or sponsor.

The minimum required to sponsor an ad is $1,000, and the price increments rise
rapidly from there, with VoterVoter taking a standard 15% fee. The company is a
subsidiary of WideOrbit, an advertising firm that manages $10 billion in advertising.,
and this new service is built on top of its existing relationships with about 1,000 TV
stations in the U.S. Mathewson clearly has his eye on a wealthier clientele, noting that
individuals in California alone spent $40 million on political ads in the last cycle.
Observing that such people are limited in what they directly give to campaigns, he
expects that many users of VoterVoter will be independent players or institutions
looking for a new efficient way to get their messages on TV.

That may well be, but | suspect VoterVoter's real potential for growth will be in
supporting the myriad of self-organizing political groups populating the blogosphere
and videosphere. With a few tweaks to its platform, VoterVoter could become the
ActBlue of political advertising. It would have to make it easier for individuals to visibly
pool their money thru the site (rather than requiring one entity to pay upfront), and it
would have to make visible usage statistics, so everyone could see which ads were
popular and where they were being placed. But with those functionalities, it could help
foster a lot more participation in one of the last preserves of the professional political
consulting class. Imagine a group of bloggers who were trying to make a difference in
a Congressional race, frustrated with their candidate's official advertising, or wanting
to hit her opponent with an independent attack ad. VoterVoter will make it a lot easier
for online political activists to play the old media game, or perhaps introduce a whole
new vernacular to political advertising on TV.
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In our conversation yesterday, Mathewson admitted that he had not even heard of
ActBlue, but quickly understood its significance. We've talked about making this
service accessibly to groups, in the future. And over time we will show more data
about the ads themselves, he told me.

This could get very interesting.

Return To Top

Get ready to see some homemade ads on TV
Politico

Anne Schroeder Mullins

March 27, 2008

Get ready to see some homemade ads on TV

Reposted by: Wonkette

As of today, VoterVoter.com is helping you get more airtime for your chosen candidate.
Basically, VoterVoter is going to air homemade ads on TV. Huh? Homemade political
ads? On TV? But how? And why? Here's why: "In an era when hundreds of thousands
of people donate to candidates and millions more debate politics online, VoterVoter
could find a receptive market in donors and activists willing to pool their resources for
a greater impact on campaign messaging. And when buying ads directly, donors are
not restricted by the FEC's $4,600 limit on donations to individual presidential
candidates," writes The Nation. Ah, the loophole. Or, in VoterVoter's words:

Q: Why use VoterVoter instead of contributing the money directly to a cause or
candidate?

A: VoterVoter allows you to select the specific advertisement you want to support and
the amount that you want to spend. Because you are not contributing to a campaign
but are making your own choice on how to spend your money, your independent
expenditure is not limited. If you were to contribute your money to a candidate, you
would be limited by Federal Election Commission guidelines, which currently limit
contributions to $2,300 per election cycle.

As they say, stay tuned.

Return To Top

2008 03-27 MediaBytes: YouTube Insight - Comcast - BitTorrent - CBA - VoterVoter
ShellyPalmer.com/ MediaBytes

Shelly Palmer

March 27, 2008

2008 03-27 MediaBytes: YouTube Insight - Comcast - BitTorrent - CBA - VoterVoter

YOUTUBE has added Insight, a new feature that tracks when and where videos are

http://www votervoter com/wot-tvad/page/press (7 of 9) [11/21/2008 3:24:41 PM]

Page 8 of 10


http://www.politico.com/blogs/anneschroeder/0308/Get_ready_to_see_some_homemade_ads_on_tv.html
http://www.shellypalmermedia.com/2008/03/27/2008-03-27-mediabytes-youtube-insight-comcast-bittorrent-cba-votervoter/

VoterVoter com - Press Release

Case 1:08-cv-00248-JR  Document 55-6 Filed 11/21/2008

being watched. Insight breaks down views by both geography and time, giving video
publishers some powerful new performance data. The tool has a number of practical
applications, including market-testing TV ads to determine locations with high
receptivity. Most importantly, it will provide more data on what makes a video popular
on the top video-sharing site.

COMCAST and BITTORRENT will collaborate to make the P2P software run more
smoothly on the Comcast network. Comcast will stop throttling traffic for all users of
any specific application (such as BitTorrent) and focus only on users that consume a
large amount of bandwidth. BitTorrent will also tweak its code to work more effectively
on Comcast's network. Comcast plans to have its new policies in place before the end
of the year.

THE COMMUNITY BROADCASTERS ASSOCIATION has filed a court action to prevent
the marketing of DTV converter boxes that block analog signals. The federal coupon
program currently only supports boxes that are all-digital, which means that
consumers who make the switch will be unable to access local low-power stations that
are still broadcasting in analog. The CBA claims this violates the FCC's 1962 all-channel
receiver act and creates a major threat to its stations. The group asked the FCC to rule
on the matter last year but has not received a response. The issue will now head to
court.

WIDEORBIT has launched VoterVoter.com, a powerful new tool that allows ordinary
citizens to purchase political advertising on television. Users can create their own video
ads, use ones that others have uploaded or choose standard spots offered by
VoterVoter. WideOrbit will place the ad based on the desired demographics and
locations, taking the standard 15% cut. Purchases are not subject to FEC donation
limits. The site launches today with a focus on the presidential election. However,
WideOrbit plans to add support for congressional, state and local races.

VERIZON has asked the FCC to force cable operators to accept disconnect orders
directly from a customer's new video provider, just like they require for phone
companies. Currently, cable operators will only accept disconnect orders directly from
the customer, which Verizon says slows the process and hinders their ability to gain
new customers for its FiOS TV service. The NCTA's VP of communications called the
request a fairy tale complaint and a lame attempt at seeking a regulatory handout.

MOTOROLA has officially decided to spin off its troubled mobile pone unit, creating a
separate publicly traded company.

Return To Top

Broadcast Coverage:

Your Own Campaign Ads (VIDEO)
ABC News Channel 36
Ted Fioraliso
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Your Own Campaign Ads (VIDEO)

Do you think you can make a better political ad than the ones the presidential
candidates are running? Well, now you can - if you've got the money.

It's called votervoter.com

Founder Eric Mathewson knows the media business. He invented advertising software
used at almost a thousand media outlets nationwide, and he's a stockholder in our
parent company.

"Votervoter.com allows an average person to purchase TV time directly to benefit a
cause or a candidate they're really passionate about," said Mathewson.

On votervoter.com you can sponsor or create your own political ads. If you like an
existing political commercial, votervoter can recreate it with a similar message and get
it on the air.

"I think this is a good effort. It's taking YouTube and Myspace video to the next level of
trying to get these personally-produced activist-originated videos airtime," said Elmira
College political science professor Jim Twombly.

He says he has a few concerns.

"The access that private individuals now have to larger media is significant and further
de-democratizes the whole process," said Twombly.
Media outlets set the ad prices, and votervoter.com charges a 15% commission.

"Is it really a question of because you have more money than | do, you get to have
more of an influence in the political process. Some people would argue that's not fair,"
said Twombly.

So, what do you think? Is this an unfair advantage for the rich, or a chance to give
ordinary citizens more of a say in the political process?

Return To Top

© 2008 WideOrbit Inc
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FAQ

U What is VoterVoter?

0 Why use VoterVoter instead of contributing the money directly to a cause or
candidate?

& How does VoterVoter work?

O Where will my advertisement run?

O How do | sponsor an ad?

& How do | create an ad?

O Can others use the ad | create?

O What are my payment options?

O What if the media advertising purchased costs less than my budget?
{0 Does my sponsorship comply with FEC guidelines?

U How is VoterVoter.com paid?

O Can my contribution be made anonymously?

What is VoterVoter?

VoterVoter is a non-partisan political advertising service. We make it easy for you, as
an individual, to run your own political advertisement on TV. VoterVoter.com enables
you to directly help your candidate or cause through broadcast TV. With VoterVoter,
you can select or create the advertising message of your choice and have that
message play on TV stations throughout the country.
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Why use VoterVoter instead of contributing the money directly to a cause or
candidate?

VoterVoter allows you to select the specific advertisement you want to support and the
amount that you want to spend. Because you are not contributing to a campaign, but
are making your own choice on how to spend your money, your independent
expenditure is not limited. If you were to contribute your money to a candidate, you
would be limited by Federal Election Commission guidelines, which currently limit
contributions to $2,300 per election cycle.

Return To Top

How does VoterVoter work?

The process is simple.

1. Decide on your advertisement: Browse the existing selection of political
advertisements in the VoterVoter library and select the one you want to use, or upload
your own advertisement.

2. Select Your Target Audience and Market: You decide who you want to reach -
geography, age, sex and ethnicity. Once you select the target audience, and tell us
your budget, VoterVoter media buyers will determine the advertising placement
schedule that meets your objectives.

3. Payment: Pay by credit card (MasterCard, VISA, American Express and Discover) or
wire funds directly to VoterVoter. Due to broadcast TV station policy, payment needs to
be made in advance of buying the media time requested for a political advertisement.

Contact VoterVoter at 415-675-6765 or email support@votervoter.com if you decide to

wire the funds to us.

Return To Top

Where will my advertisement run?

You decide who you want to reach - city, state, or throughout the country - as well as
age, gender and ethnicity. Once you select the target audience and tell us your budget,
VoterVoter media buyers will determine the advertising placement schedule that meets
your objectives.

Return To Top

How do I sponsor an ad?

Simply browse through our commercial video library and choose the ad or ads that
best express your opinion, let us know your budget and where you want to air the ad,
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and we'll take care of the rest. Then sit back as your message reaches millions of
voters.

Return To Top

How do | create an ad?

Either upload your finished ad through VoterVoter.com or submit your ad to us. Click
here to Find Out How to Upload Your Own Ad

Return To Top

Can others use the ad | create?

Absolutely! Contribute your own advertisements and you can post them for others to
use.

Return To Top

What are my payment options?

All TV stations require that new advertisers must pay in advance. We accept credit
cards (MasterCard, VISA, American Express and Discover), and you can also choose to
wire funds directly to us (call us at 415-675-6765 for details).

Return To Top

What if the media advertising purchased costs less than my budget?

We will refund any balance left over from your original budget if not used to book and
run your ad.

Return To Top

Does my sponsorship comply with FEC guidelines?

Advertising paid for by an individual through VoterVoter is not subject to any FEC
limitations. As part of the VoterVoter registration process, we ask all the questions
required to comply with FEC guidelines and filing requirements.

Return To Top

How is VoterVoter.com paid?

VoterVoter is paid the same 15% commission that is paid by the TV stations and to all
advertising agencies.
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Can my contribution be made anonymously?

No. Federal Election campaign rules require that your name and address must be
disclosed on the ad.

Return To Top

© 2008 WideOrbit Inc Home
Browse Ads

Create
Sponsor
FAQ
Press

Privacy & Terms

http://www votervoter com/wot-tvad/page/faq (4 of 4) [11/21/2008 3:54:16 PM]


http://www.votervoter.com/wot-tvad/page/home
http://www.votervoter.com/wot-tvad/page/browse
http://www.votervoter.com/wot-tvad/page/create
http://www.votervoter.com/wot-tvad/page/sponsor
http://www.votervoter.com/wot-tvad/page/press
http://www.votervoter.com/wot-tvad/page/privacy

Case 1:08-cv-00248-JR  Document 55-8  Filed 11/21/2008 Page 1 of 12

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SPEECHNOW.ORG, ET AL.,
Plaintiffs,
V. Civ. No. 08-248 (JR)
FEDERAL ELECTION COMMISSION

999 E St. NW
Washington, DC 20463,

FEC Exhibits

Defendant.

N N N N N N N N N N N N N

FEC EXHIBIT 151



Page 2 of 12

Filed 11/21/2008

Case 1:08-cv-00248-JR  Document 55-8

CFI

BN THE
CAMPAIGN
FINANCE

INSTITUTE
I

A CampraIGN FINANCE INSTITUTE BooOk

The Campaign Finance Institute is a non-partisan, non-
profit institute affiliated with the George Washington
University that conducts objective research and educa-
tion, empanels task forces and makes recommendations
for policy change in the field of campaign finance. State-
ments of the Campaign Finance Institute and its Task
Forces do not necessarily reflect the views of CFI’s
Trustees or financial supporters. For further informa-
tion, visit the CFI web site at www.CampaignFinance
Institute.org.

The Election After Reform

Money, Politics, and the Bipartisan
Campaign Reform Act

Edited by
Michael J. Malbin

ROWMAN & LITTLEFIELD PUBLISHERS, INC.
Lanham * Boulder « New York » Toronto * Oxford



Page 3ofl2

Filed 11/21/2008

Case 1:08-cv-00248-JR  Document 55-8

2

Party Finance in the Wake of BCRA:
An Overview

Anthony Corrado

Political party committees were the organizations most directly affected by the
Bipartisan Campaign Reform Act (BCRA). Because the law was principally
designed to address the problems associated with unlimited contributions to
national party committees, commonly known as “soft money,” many of its
major provisions were focused on party financing. In addition to prohibiting
national party committees from raising or spending soft money, the law required
all party committees, including state and local organizations, to finance any fed-
eral election activities, including any broadcast ads that promote, support, attack,
or oppose a federal candidate, with federally regulated, hard money funds.! The
new rules even eliminated the exemption contained in the original provisions
of the 1974 Federal Election Campaign Act (Public Law 93-443), which allowed
national party committees to use unlimited contributions to finance building
construction and maintenance costs. The law also increased party contribution
limits, codified provisions for party independent expenditures on behalf of can-
didates, and established a new category of federally regulated state or local party
funding known as “Levin money.”

In short, BCRA required significant changes both in the ways parties raise money
and in the ways parties finance their electioneering efforts in support of federal can-
didates. Its direct effects on party financing were greater than those of any other
campaign finance regulation adopted in the past century, with the possible excep-
tion of the 1907 Tillman Act (34 Stat. 864) ban on corporate contributions.?

In an effort to assess the principal effects of the new law, this chapter presents
an overview of national party committee financing in the wake of BCRA. The
discussion focuses on the central issues raised in the debate on BCRA and gives
particular attention to the financial activities of the Democratic National Com-

19
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mittee (DNC) and Republican National Committee (RNC). While the activity in
one election cycle is not enough to gauge the eventual consequences of this
reform, the 2004 experience highlights how the parties have responded to the
new rules and offers indications of how they are likely to conduct their financial
activities in the future.®

QUESTIONS

Would the parties be weakened under BCRA? This was a central question
throughout the congressional deliberations, legal challenges, and regulatory pro-
ceedings associated with the law’s passage. Those engaged in the debate generally
agreed that parties have a vital and salutary effect on the political system, and
most were advocates of strong party organizations. But they disagreed as to the
parties’ potential capacity to raise funds under BCRA’s constraints and drew
varying conclusions from recent patterns in party finance.

The major issue raised in the BCRA debate concerned the role of party commit-
tees in national elections. Would the parties continue to play an important role in
campaign funding without soft money? Would they be able to replace a substan-
tial portion of their former soft money receipts and, if so, over what period of
time? The national party committees certainly faced a sizable task in replacing the
combined $495 million of soft money receipts that they raised in each of the two
previous election cycles. To compensate for this loss completely, the Democrats
would need to more than double the $213 million of hard money they raised in
2000, while the Republicans would have to up their total of $362 million by almost
70 percent. By contrast, between the 1996 and 2000 presidential election cycles,
the national parties had increased their combined hard money resources by only
$77 million, with the Democratic committees, which began with a much smaller
base, increasing their hard money funds by $47 million, or 28 percent, and the
Republican committees increasing theirs by $30 million, or 9 percent. Some ana-
lysts argued that the national parties would not be able to compensate wholly for
the loss of soft money and that they would be required to reduce their activities
and organizational efforts in federal campaigns (La Raja 2002, 2003c; Milkis
2003). Others contended that the parties would have an incentive to invest more
effort into hard money fundraising, especially with regard to the solicitation of
small donors, and, as a result, would strengthen their grassroots organizational
support by involving larger numbers of party members in their fundraising activi-
ties (Green 2003; Mann and Ornstein 2004; Mann 2004).

A second, and related, issue concerned the effect of BCRA on interparty com-
petition. Since the adoption of the Federal Election Campaign Act (FECA) in
1974, the Republican national party committees had been more successful in
raising hard dollars than their Democratic counterparts. The Republicans bene-
fited from continuing investments in direct mail fundraising over a long term,
which had provided the party with a broad base of active small donors. Accord-
ingly, many analysts expected that under BCRA’s hard money regime the Repub-
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licans would hold a substantial financial advantage over the Democrats. In the
two elections immediately preceding the adoption of the new law, the Republi-
cans raised significantly more hard money than the Democrats, and the Demo-
crats had become increasingly dependent on soft money to remain competitive.
In the 2000 cycle, the Republicans raised $149 million more in hard money con-
tributions than the Democrats; in 2002, $191 million more. In these same elec-
tions, the Democratic national party committees raised more than half of their
total receipts from soft dollars. These patterns led some analysts to argue that the
Democrats would be seriously disadvantaged under the new rules, with some
observers going so far as to claim that it would prove to be a “Democratic Party
suicide bill” (Gitell 2003). Others maintained that the Democrats would rise to
the occasion and raise the monies needed to wage meaningful campaigns. The
Democrats, they contended, would at least have the resources needed to compete
where party spending might matter most—in battleground presidential general
election states and the relatively small number of competitive Senate and House
contests. Thus, the question of whether the Democrats would be able to raise
enough money to compete financially remained open, particularly given the
expected financial disparity between the parties and the fact that party commit-
tees would have the option of spending unlimited amounts of hard money on
independent expenditures in key contests.

Experts also differed in their assessments of the effects of BCRA on party cam-
paigning and party integration. From 1996 to 2002, national party committees
on both sides of the aisle relied increasingly on soft money funded electioneering
tactics as their principal means of candidate support. While the parties continued
to spend hard dollars on candidate contributions and coordinated expenditures
that were limited by law, most of their electioneering resources were devoted to
candidate-specific issue advocacy advertisements and voter mobilization pro-
grams conducted jointly by national and state party organizations, both activities
that could be financed in large part with soft money. BCRA’s ban on soft money
prohibited national parties from continuing such activities. Consequently, some
analysts predicted that the law would discourage coordination among federal and
nonfederal party organizations and thereby reduce the party-building initiatives
that had been advanced in recent years (La Raja 2003b, 2003¢; Milkis 2003). Oth-
ers noted that the new law would give parties a stronger incentive to pursue inde-
pendent expenditures as a principal means of candidate support (Malbin 2004).
This approach would allow party committees to spend unlimited amounts of
hard money on behalf of a candidate, so long as the party did not coordinate its
efforts with the candidate. It would thus encourage less interaction between par-
ties and their candidates. Advocates of BCRA countered these arguments with
claims that the parties’ growing reliance on soft money fundraising and the
advent of issue-advocacy advertising had done little to promote party grassroots
development (Krasno and Sorauf 2003). They further noted that the national
committees could still use hard dollars to assist state and local committees and
work with their affiliates to build stronger party organizations.
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NATIONAL PARTY ADAPTATION AND RESPONSE

The 2004 election cycle was not the first in which national party committees were
forced to respond to changes in campaign finance law. During the past three
decades, the parties have had to adjust to changes in the regulatory environment
on more than one occasion and have demonstrated a notable capacity to adapt
to new rules in both intended and unintended ways.

In the 1970s, national party committees had to adjust to the fundraising and
spending restrictions imposed by FECA, which required national party commit-
tees to finance their campaign efforts with monies raised in limited amounts
from restricted sources. The parties responded by recruiting thousands of indi-
vidual donors through direct mail and telemarketing programs and embarked on
a period of financial growth in which national party committee receipts rose
from less than $60 million in 1976 to more than $400 million in 1984.

In the mid-1980s, parties again altered their financial strategies to capitalize on
regulatory rulings that permitted the expanded use of soft money, or nonfederal
funding. In this “mixed system” of hard and soft money fundraising, national
party revenues rose from $425 million in 1988 to more than $1 billion in 2002,
Soft money fundraising alone jumped from $45 million in 1988 to $496 million
in 2002, growing from about 11 percent of total national committee revenues in
1988 to more than 40 percent in 2002.

The parties, however, faced a more formidable challenge in adapting to BCRA.
BCRA did increase the individual limit on party contributions, allowing an individ-
ual to give up to $25,000 per year to a single national party committee (as opposed
to $20,000 under FECA) and up to $57,500 in aggregate contributions to party
committees in each two-year election cycle (as opposed to an aggregate individual
contribution limit under the old law of $50,000 every two years for all federal con-
tributions, including donations to candidates and political action committees
called PACs). But the higher limit offered the parties an opportunity to reclaim
only a minor portion of former soft money funds. For example, in the 2000 elec-
tion cycle, the national party committees received a combined $39.3 million of soft
money from about 3,900 individual donors who each gave at least $1,000 but less
than $60,000. They received $135.6 million of soft money from 429 individual
donors who each gave more than $60,000. Even if none of these 429 donors made
hard money contributions in 2000 and each of them gave the $57,500 maximum
in the 2004 cycle, the parties’ maximum total receipts would only be $24.7 million
in the 2004 cycle, which would represent a decline of more than $110 million from
this small group alone. The parties also raised a total of $280.3 million in soft
money contributions from corporations, labor unions, and other organizations,
almost all of which would now be prohibited by law (Rogers 2001).

The revenue implications of BCRA were obvious, and both parties began to
enhance their hard money fundraising infrastructures and reorient their financial
strategies months before the law took effect. The DNC, facing the prospect of a
much better funded Republican opposition, began their efforts even before the
McCain-Feingold bill was approved by Congress. The DNC used a portion of its
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soft money funds in 2002 to pay for the construction of a new party headquar-
ters. In addition to providing the party with a modern headquarters facility, this
action reduced the committee’s overhead costs. It ended the DNC’s need to
spend more than a million dollars every election cycle leasing office space, while
at the same time, because the costs were prepaid, freed the committee from
future mortgage payments. The committee also invested about $15 million into
new computer technology to retool its direct mail and Internet fundraising pro-
grams, as well as millions to build a centralized voter contact list, informally
known as “Demzilla,” containing information on more than 150 million poten-
tial voters (Associatéd Press 2003; Cillizza 2003a; Farhi 2004a).

Both national parties also increased investments in small donor solicitation
programs and announced new donor programs designed to take advantage of
BCRA’s higher contribution limit. In March of 2002, DNC chairman Terrence
McAuliffe announced an ambitious plan to replace soft dollars by raising $100
million in direct mail donations (as compared to $31 million in 2000) and $12
million in online contributions (as compared to $2 million in 2000) (Lane and
Edsall 2002). In addition, the DNC formed the “Presidential Trust Fund” to
attract $25,000 gifts, pledging to deposit donations of this amount into the Trust
for exclusive use in supporting the party’s 2004 presidential nominee (Associated
Press 2003; Edsall and VonDrehle 2003).

The DNC and RNC also modified their networked fundraising efforts to
accommodate the new rules. In recent years both parties had worked to develop
networks of volunteer fundraisers, sometimes called “bundlers” in campaign
finance parlance, to help raise money for party coffers. In advance of the 2004
election, both parties revised their fundraising network programs, or established
new ones, to enhance their capacity to attract hard dollar contributions. The
DNC, for example, established an elite “Patriots” program for party supporters.
To qualify as a “Patriot,” an individual was required to raise at least $100,000 for
the party during the 2004 election cycle. The DNC also established a more select
“Victory 2004 Trustees” program, consisting of individuals able to raise
$250,000 for the party between May 1 and July 1 of the election year (Kaplan
2004). By the time of the 2004 national party convention, the DNC had recruited
at least 17 Trustees and 188 Patriots (Democratic National Committee 2004c).

The RNC continued to rely on many of its established donor programs,
including its long-standing Republican Eagles program and Team 100, which
began in 1988 as a vehicle for recruiting $100,000 soft money donors and was
now converted to a program for individuals willing to give the maximum contri-
bution of $25,000 in each of the four years of a presidential election cycle (Van
Natta and Broder 2000; Justice 2004a). The Republicans also sought to build
from President Bush’s strong personal fundraising base by creating a group of
volunteer fundraisers known as “Super-Rangers.” This group was an extension
of the successful “Rangers” fundraising effort established by the Bush presiden-
tial committee, which consisted of volunteer fundraisers, each of whom was
responsible for raising $200,000 for the campaign. The Super-Rangers consisted
of an elite group of Rangers and other Bush fundraisers who, in addition to their
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efforts on behalf of the presidential campaign, were charged with raising at least
$300,000 for the party committee (Kaplan 2004). By July of 2004, 62 individuals
had already achieved Super-Ranger status; by November, 104 individuals had
qualified for this group (Edsall 2004d; 2004a).

PARTY FUNDRAISING

Establishing the requisite infrastructure and outreach programs to solicit contri-
butions nationally is only part of a successful party fundraising effort. Individuals
also have to be willing to give. At times in the past, the national parties, especially
the DNC, had invested resources into hard money fundraising efforts without
realizing a major return in response (Corrado 1994). But the 2004 election cycle
was defined by a number of factors that led to a political environment that
proved especially conducive to party fundraising.

The deep partisan polarization within the electorate offered fertile ground for
party fundraising appeals. Even before the election year was underway, the Dem-
ocrats were unified by the lingering dissatisfaction with the outcome of the con-
troversial 2000 presidential race and the aggressive partisan politics exhibited by
the Republicans in the 2002 election cycle. Republicans rallied in support of the
President as he led efforts to confront the threat of terrorism and directed the
war in Iraq. By the time the voters began going to the polls in Iowa and New
Hampshire, public opinion on the President’s overall performance was fairly
evenly divided, with Democrats and Republicans expressing sharply contrasting
views on most of the key issues facing the nation, ranging from the state of the
economy to the conduct of the war in Iraq. These partisan attitudes intensified
throughout the election cycle, strengthened by the high levels of voter interest in
the close presidential race and citizen perceptions of the contest as an important
election, with high stakes for the future direction of the nation’s foreign and
domestic priorities.

The parties also benefited from their investments in improved technology.
Both parties used highly sophisticated, computerized direct mail and telemarket-
ing programs to target prospective contributors. These efforts identified likely
donors not only by such standard measures as past contribution activity and
demographic information, but also by sophisticated “data mining” models that
culled cultural and lifestyle information that was used to build donor profiles on
the basis of such personal information as magazine subscriptions, personal vehi-
cle ownership, and consumer buying habits (Farhi 2004a). More important, the
growth of the Internet as a means of conducting a variety of everyday financial
transactions made it easy for partisan supporters to contribute to the party of
their choice. The DNC and RNC worked to promote this move to online contri-
butions by constructing email lists of millions of party supporters who could be
solicited for donations in a highly efficient manner at minimal cost.

This combination of factors constituted a powerful mix, creating a context
that one national party leader described as “a perfect storm” for party fund-
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raising (Farhi 2004c). It produced strong donor incentives, an unprecedented
surge in party contributions, and historic levels of individual participation in
party funding. As a result, both parties raised record sums of money, and many
of the problems anticipated at the time BCRA was adopted failed to emerge.

By the end of the 2004 election, the national party committees had raised more
money in hard dollars alone than they raised in hard and soft dollars combined in
any previous election cycle. In all, the national party committees collected more
than $1.2 billion, or about $164 million more than they received in hard and soft
money in the 2000 election cycle, and $222 million more than they received in the
2002 cycle. This total included almost $56 million in leftover presidential primary
campaign monies transferred to the parties by Bush ($26 million) and Kerry
($29.6 million). Even if these monies are excluded, party fundraising rose by more
than $100 million from the 2000 cycle. Both parties were thus able to make up for
the loss of soft money with new hard dollar contributions.

As in the past, the Republicans led the Democrats, but by nowhere near the
margin that most analysts expected. The Republicans raised $657.1 million com-
pared to $576.2 million by the Democrats. In the 2000 cycle, the Republicans
had raised $611.5 million compared to the Democrats’ $458.1 million. The Dem-
ocrats thus narrowed the gap by a substantial amount. In dollar terms, the gap
in the amounts reported by the two national parties was the smallest in more
than two decades. The last election cycle in which the Democratic national com-
mittees were less than $90 million behind their Republican counterparts was in
1978. In that cycle, the Republican national committees took in a mere $59 mil-
lion, but they still outspent the Democrats, who raised a total of $14 million, by
a margin of four-to-one.

It is important to note, however, that a strict comparison of the finances of
the national party committees in the 2004 election cycle with receipts in previous
cycles is complicated by changes in party structure that took place in response
to BCRA. Prior to the 2004 cycle, the RNC included certain nonfederal party
organizations, such as the Republican Governors Association and Republican
state leadership organizations within their Republican National State Elections
Committee (RNSEC), the party’s principal nonfederal (soft money) operation.
The Republican Governors Association conference was also included in the
RNC’s soft money accounts. In advance of the 2004 election, the Republican
Governors Association was reorganized as a Section 527 organization indepen-
dent of the RNC, so that its finances would not be affected by the soft money
ban imposed on the national committee. (The Democratic Governors Associa-
tion had operated as an independent Section 527 organization for a number of
years prior to 2004 for political reasons unrelated to BCRA.) Similarly, the
Republican State Leadership Committee operated as a Section 527 organization
independent of any national party committee. In the 2004 cycle, the Republican
Governors Association raised and spent $34 million, according to reports filed
with the IRS covering all of 2003 and 2004. (The Democratic Governors Associa-
tion reported $24 million in receipts and expenditures.) The Republican State
Leadership Committee raised and spent $10.7 million. Since the finances of these
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committees were reported by the RNC as part of the aggregate amount received
in the RNSEC account, separate disclosure reports detailing the finances of these
particular entities were not filed with the FEC in past years. Consequently, the
finances of these committees in past cycles, which are included in the Republican
soft money totals for past cycles, are not readily available. If the funds raised by
these committees in 2004 are considered in calculations of national committee
funding, the gap between the two parties is wider than that suggested by the
totals reported by the national party committees but still smaller than in any
previous election cycle in at least a decade.

Democratic national party committees increased their total hard money
receipts by almost $365 million compared to the 2000 cycle, while the Republican
committees increased their hard money by $295 million. Moreover, for the first
time since the beginning of the modern campaign finance era in 1974, the DNC
led the RNC in fundraising. The Democrats’ principal national committee raised
$394.4 million in the 2004 cycle, or about $2 million more than the RNC. This
achievement was especially noteworthy, given the committee’s failure to keep
pace with RNC hard money fundraising in the past. In the 2000 cycle, for exam-
ple, the RNC raised about $89 million more than the DNC in hard money dona-
tions to go with a $30 million advantage in soft money gifts. In the 2002 cycle,
the RNC surpassed the DNC by more than $100 million in hard dollars alone.
But in 2004, the combination of strong anti-Bush sentiments among the Demo-
cratic faithful and a renewed emphasis on small dollar donors helped the DNC
more than triple its hard money fundraising total as compared to the 2000 cycle,
which was the committee’s best previous hard money fundraising cycle ever. After

Table 2.1 National Party Committee Fundraising ($ millions)

2000 2002 2004
Committee ~ Hard Soft Total Hard Soft Total Hard Total
DNC 1240 136.6 260.6 67.5 94.6 162.1 394.4 3944
DSCC 40.5 63.7 104.2 48.4 95.1 143.5 88.7 88.7
DCCC 48.4 56.7 105.1 46.4 56.4 102.8 93.2 93.2
Democrats 2129 245.2 458.1 162.3 246.1 408.4 576.2 576.2
RNC 212.8 166.2 379.0 170.1 113.9 284.0 392.4 392.4
NRSC 51.5 44.7 96.1 59.2 66.4 125.6 79.0 79.0
NRCC 97.3 47.3 144.6  123.6 69.7 193.3 185.7 185.7

Republicans  361.6  249.9 6115 3529  250.0 602.9 657.1 657.1
Total 5745 4951 1,069.6 5152 4961 1,011.3 12332 1,2332

Source: Federal Election Commission data. Totals are adjusted for transfers among committees, particularly in
soft money accounts, and thus may vary slightly from the sums reported individually by committees.

*The 2004 Democratic totals include $29.6 million in excess primary funds transferred from the Kerry for Presi-
dent Committee ($23.6 million to the DNC, $3 million to the DSCC, and $3 million to the DCCC). The Republican
totals include $26 million in excess primary funds transferred from the Bush-Cheney 04 presidential committee
($24 million to the RNC, $1 million to the NRSC, and $1 million to the NRCC).
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the election in November, the DNC held a surplus of almost $10 million, a stark
contrast to its position four years earlier, when it ended the election cycle in debt.

Furthermore, the DNC demonstrated impressive fundraising momentum,
gaining ground on its Republican counterpart throughout the election year. At
the end of 2003, the RNC led the DNC in fundraising by a margin of more than
two-to-one, with the RNC garnering $107.8 million and the DNC, $43.8 million.
In the first half of 2004, the RNC remained ahead, but by a narrower margin,
raising $111.6 million during this period as opposed to the DNC’s $81.6 million.
From July 1 through November of 2004, the DNC burst ahead, raising $279.4
million to $173.0 million for the RNC.

All of the national party committees significantly increased their hard money
receipts as compared to previous election cycles, but the congressional commit-
tees did not manage to replace all of their former soft money resources. In this
regard, their financial results were more in line with preelection predictions,
although they too achieved notable success in hard money fundraising. The Dem-
ocratic Senatorial Campaign Committee (DSCC) and Democratic Congressional
Campaign Committee (DCCC) were the most dependent on soft money of all the
national party committees, raising more than 57 percent of their combined funds
in the 2000 cycle and 61 percent in the 2002 cycle from unlimited donations. It is
therefore not surprising that they had a more difficult time making up for their
lost soft money revenues. In all, the DSCC increased its hard money receipts from
$40 million in the 2000 cycle and $48 million in 2002 to almost $89 million in
2004. But total DSCC receipts were down in comparison to 2000, when the com-
mittee raised $104.2 million including soft money, and 2002, when it raised a total
of $143.5 million. The DCCC raised over $93 million in the 2004 cycle, including
a $10 million loan. The committee’s $83 million in contributions compared to
$48 million in hard money donations in the 2000 cycle and $46 million in 2002.
But total committee receipts (including soft money) were down in comparison to
the 2000 cycle, when the committee raised $105 million in all, and the 2002 cycle,
when the committee took in a total of $103 million.

The National Republican Senatorial Committee {(NRSC) and National Repub-
lican Congressional Committee (NRCC) were less dependent on soft money than
the Democratic competitors. These committees raised about 40 percent of their
combined funds from soft money sources in the 2000 and 2002 cycles. The
NRCC was the better performer of these two committees in 2004, raising $186
million as opposed to almost $145 million in hard and soft money combined in
the 2000 cycle. It was the sole congressional committee to best its 2000 fund-
raising performance. The NRCC did not, however, replace all of its funds com-
pared to the 2002 cycle, when it raised almost $193 million, or about $8 million
more than it did in the 2004 cycle. NRCC hard money receipts continued, how-
ever, to show a steady—and impressive—upward climb, rising from $97 million
in the 2000 cycle to $124 million in 2002 to $186 million in 2004. In contrast,
the NRSC was the worst performing of the national party committees, raising
about $79 million, or about $10 million less than the DSCC. The committee did
increase its hard money resources from about $52 million in the 2000 cycle to
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$59 million in 2002 and to $79 million in 2004, but the rate of the growth did
not match that of any of the other congressional committees.

The parties’ success in adapting to BCRA and increasing their hard money
resources was largely the result of an unprecedented surge in the number of party
donors, particularly in the number of small donors. Although final contributor
information has not been released by all of the national committees, the available
information indicates that both parties significantly expanded their bases of
donor support and involved more individuals in the financing of party activity
than ever before in the nation’s history. The scale of the increase in donor partic-
ipation was historic by any standard.

This growth in party support was evident by the beginning of the election year.
The RNC, benefiting from the President’s heightened support in the aftermath
of 9/11 and building from the party’s gains in the 2002 midterm elections, added
more than one million new donors to its rolls by the beginning of the 2004 elec-
tion year. This expansion of party support surpassed the growth experienced
during the Reagan administration, when the Republicans added almost 854,000
donors in the course of eight years (USA Today 2003). The DNC also began to
expand its donor list, increasing its number of direct mail donors from 400,000
in the 2000 cycle to more than one million (Democratic National Committee
2004a). As a result, $32 million of the DNC’s $44 million in total 2003 receipts
came from small donations. This $32 million represented an 85 percent increase
in small donor funds, as compared to the amount raised from such contributions
in 1999 (Democratic National Committee 2004a).

The congressional committees also succeeded in expanding their donor bases.
By the end of the spring primary season, committees on both sides of the aisle
had recruited hundreds of thousands of new donors. The NRSC and NRCC
recruited a combined total of more than 700,000 new donors before June (Edsall
2004b; Carney 2004b). The DCCC added 230,000 new donors, more than double
the 100,000 new donors it recruited in the entire 2002 election cycle (Carney
2004b). The DSCC at the time did not release specific numbers but noted that
its donor base had “increased significantly” (Democratic Senatorial Campaign
Committee 2004a, 2004b).

This sharp rise in the number of new contributors early in the cycle proved to
be a harbinger of things to come. As public opinion on the war in Iraq became
more divided, and the presidential election began to take shape with the emer-
gence of John Kerry as the Democratic challenger, party support continued to
expand, as hundreds of thousands of individuals expressed their political views
by contributing to their party’s cause. In the first four months of 2004, the DNC
posted 35 million pieces of fundraising mail, which exceeded the amount of
fundraising mail posted by the committee in the entire decade of the 1990s
(Democratic National Committee 2004d). By the end of the election in Novem-
ber, the DNC had completely revitalized its once relatively moribund direct mail
program. Starting with 400,000 direct mail donors after the 2000 election, the
DNC added 2.3 million more, bringing its total direct mail donor base to 2.7
million, a seven-fold increase from 2000 {Democratic National Committee
2004b). In addition, the DNC had 4 million donors make contributions via the
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Internet (McAuliffe 2004). As a result, the committee easily surpassed its goals
for small donor fundraising and online contributions. In all, the committee
reported raising more than $248 million in small donations as of December
2004, which represented an extraordinary increase over the $35 million in small
donations that the party reported receiving in the 2000 election cycle (Demo-
cratic National Committee 2004b).

While the RNC did not release final figures on its new donors or fundraising
patterns, it is clear that the committee also experienced a flood of new small
donor gifts. One measure of the committee’s success in attracting small donors
is the number of unitemized (less than $200) contributions that it reported on
its FEC disclosure filings. Unitemized contributions are contributions that sum
to $200 or less for any donor in a given year. Such donations do not have to be
itemized on FEC disclosure reports, hence the nomenclature. According to an
analysis conducted by the FEC, the RNC reported $157.1 million in unitemized
receipts by the end of the election in the 2004 cycle as opposed to $91.1 million
in the comparable period in the 2000 cycle (Federal Election Commission
2005b). This represents an increase of almost 75 percent in small donor contri-
butions. (The comparable numbers for unitemized DNC receipts were $165.8
million in the 2004 cycle, up from $59.5 million in the 2000 cycle.)

While much of the growth in party receipts was a result of the increase in small
donor fundraising, the national party committees did collect substantial amounts
from their large donor solicitation programs, which made an important contribu-
tion to the national parties’ overall financial success. According to a postelection
analysis of party contributions conducted by the FEC, the RNC and DNC raised
a total of $104.2 million in individual contributions of the maximum permissible
amount {$25,000 per year per committee), with the RNC garnering $60.9 million
from such gifts and the DNC, $43.4 million (Federal Election Commission
2004b). In the comparable period in the 2000 cycle, the two committees raised a
total of $23.7 million of hard money from individual contributions of the maxi-
mum permissible amount (at the time $20,000 per committee per year), with the
RNC collecting $12.7 million in such gifts and the DNC, $11.0 million.

Simple division of these aggregate amounts by the size of a maximum party
donation in each election cycle reveals that the RNC and DNC received at least
4,168 maximum contributions in the 2004 cycle and 1,185 maximum hard
money gifts in the 2000 cycle. The RNC received at least 2,434 maximum contri-
butions in the 2004 cycle and 633 in the 2000 cycle. The DNC received at least
1,734 in 2004 and 552 in 2000. Since BCRA increased the annual limit on indi-
vidual gifts to a national party committee by $5,000, these 4,168 maximum dona-
tions translate into $20.8 million in additional hard dollar receipts that can be
attributed to the change in the contribution limit.

PARTY EXPENDITURES

Armed with ample coffers, the national party committees were able to spend sub-
stantial sums of money in support of their candidates. Generally, the parties fol-
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lowed the basic strategic approach employed in other recent election cycles: they
concentrated their expenditures in battleground presidential election states and
a relatively small number of Senate and House races, while allocating only minor
sums to party activities in states that were not venues for targeted federal con-
tests. The DNC and RNC also followed past patterns in concentrating their
expenditures on the presidential race, leaving spending in the congressional races
to the Hill committees.

Beyond these general approaches, party spending varied significantly from the
patterns established in the past. While some of these changes were related to
BCRA, most of the differences were due to the particular dynamics of the 2004
presidential race, as well as major innovations in the way parties participate in
presidential elections. One of these innovations, the use of independent expendi-
tures, was an anticipated change. The other, which can be called “hybrid spend-
ing,” was not.

After the passage of the 1974 FECA and the implementation of the presidential
public funding system, direct candidate support in presidential general election
campaigns was financed principally through the public funding grant received by
each of the major party nominees, along with a limited amount of party coordi-
nated spending financed with hard money funds. FECA rules specifically prohibited
party committees from making independent expenditures that directly advocated
the election or defeat of a presidential candidate. Yet, parties did find ways of sup-
plementing their limited coordinated spending, primarily by supporting candidates
through indirect means of support, such as expenditures on generic party activities,
including voter registration and mobilization programs, most of which could be
funded with soft dollars. In the 1996 election, the parties also began to use a mix
of hard and soft money to finance issue advocacy advertisements in direct support
of their presidential nominees. This tactic quickly became the preferred alternative
of both party committees, since monies spent on issue ads were not subject to
spending restrictions. In both 1996 and 2000 the parties spent more on issue advo-
cacy advertisements than they spent on coordinated communications.

BCRA ended the soft money expenditures of national party committees but
made no change in the limits on party coordinated expenditures. Thus, in 2004,
the DNC and RNC were permitted to spend $16.2 million apiece in coordination
with their presidential nominees. BCRA did, however, expand the parties’ capac-
ity to spend money in direct support of a federal candidate by codifying rules
that recognize the national party committees’ ability to make independent
expenditures on behalf of candidates. Under BCRA’s original provisions, a party
committee was required to choose at the time of a candidate’s nomination
whether it would assist that candidate through limited coordinated expenditures
or unlimited independent expenditures. But the Supreme Court struck down this
provision (Section 213 in the statute) in McConnell v. Federal Election Commis-
sion (540 U.S. 93, 199-205 [2003]), thus opening the possibility that a party
might engage in both forms of support in a postnomination campaign. The rules
promulgated by the FEC to implement BCRA allowed parties to make coordi-
nated and/or independent expenditures in support of a candidate, provided that
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the party abided by the coordination rules to ensure that the independent expen-
ditures were “independent.” The new regulations also dropped the pre-BCRA
regulatory provision that prohibited independent expenditures in presidential
general election contests (see 69 Fed. Reg. 63919).

The parties made the most of the new regulatory environment, spending
money both in coordination with and independent of the presidential candidates.
The parties also waited until the general election to begin this spending. Although
the DNC and RNC did spend money throughout the election year on generic
activities such as voter registration, volunteer organization, and voter mobiliza-
tion, they made no coordinated or independent expenditures until after the
national conventions. In 1996 and 2000, the parties had begun spending funds
much earlier, launching issue advocacy advertising campaigns in support of their
prospective nominees by early summer. But these efforts, particularly the RNC’s
advertising in 1996 in support of Robert Dole and the DNC’s advertising in 2000
in support of Al Gore, were designed to help candidates constrained by the public
funding expenditure limit to weather the “bridge period” between the effective
end of the primaries (the point at which a putative nominee has clearly emerged)
and the start of the formal general election period. In 2004, such party assistance
was not needed, since Bush and Kerry had opted out of the primary matching
funds program and were raising unprecedented sums of money in the months
leading up to the party conventions. During the preconvention period, Kerry also
benefited from tens of millions of dollars of spending by Democratic-oriented 527
groups, which minimized the need for party assistance. Consequently, the
national committees could conserve their monies for use in the final election.

The DNC and RNC spent more money on direct candidate support in the
2004 presidential race than in any previous presidential contest. In addition to
the $16 million in coordinated expenditures made by each party, the committees
carried out major advertising campaigns financed through independent expendi-
tures. Overall, the two national committees spent a combined $138.7 million on
independent expenditures, all focused on the presidential race. Most of this sum,
more than $120 million, was spent by the DNC. From the time of Kerry’s nomi-
nation at the end of the July, the DNC maintained a relatively steady stream
of independent advertising, primarily consisting of negative advertising against
President Bush. The committee averaged about $9 million in spending per week,
beginning in the first week of August, and spent more than twice the amount the
Kerry campaign spent on paid media during the course of the general election.

DNC spending was especially important in August, when the Bush campaign
held a major financial advantage over Kerry. During this month, the Kerry cam-
paign, due to its end of July convention, was already operating off of the $75
million presidential public funding grant, while the Bush campaign was still free
to spend unlimited amounts during the weeks before the Republican convention
at the end of August. The DNC was therefore responsible for carrying the Demo-
cratic message in August and spent $35 million on paid media doing so. In com-
parison, the Bush campaign spent about $33 million on paid media during this
month, while the Kerry campaign spent a mere $406,000.
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The DNC, however, chose to broadcast negative advertisements against Presi-
dent Bush throughout August, rather than ads directly promoting Kerry or
responding to the charges contained in the ads sponsored by the Swift Boat Veter-
ans for Truth (SBVT), which attacked Kerry’s record of service in Vietnam. The
SBVT ads were initially broadcast in only seven markets, with fewer than 100 spots
aired each day, as part of a relatively modest $500,000 media buy (Nielsen Moni-
tor-Plus and The University of Wisconsin Advertising Project 2004; Edsall 2004e).
But the attacks received widespread media coverage, multiplying their exposure,
and thus had a greater effect on the public discourse in the campaign than the
DNC media, which failed to effectively address the issues raised by the group.

The RNC devoted $18.3 million to independent expenditures in support of
President Bush in the period after the Republican convention. Thus it spent sub-
stantially less in this way than the Democrats. The primary reason for the dispar-
ity is that the Republicans pursued an innovative tactic, unforeseen by .&Em.ﬁ the
Kerry campaign or analysts of the new law. This new form of mnmcngm consisted
of campaign advertisements jointly funded by the presidential campaign and the
RNC in an “allocated” or “hybrid” manner. The initial advertisements financed
in this way, which were broadcast in September, featured President Bush and
included generic party messages about the party’s agenda or principles, as well
as mention of the Republican “leaders in Congress” (Sidoti 2004a). The Republi-
cans contended that such ads, which combined a message of support for the
President with a generic party message, could be financed in an allocated manner
with the cost divided between the presidential campaign and the party commit-
tee. Further, they reasoned that such allocated generic party spending did not
count against the party’s coordinated spending limit or constitute a contribution
to the publicly funded presidential nominee. At the time these ads were initiated,
neither the party nor the presidential campaign committee submitted an advi-
sory opinion request to the FEC seeking guidance as to whether this practice was
permissible under federal law. .

The Republicans chose the hybrid spending approach over E.m Eamvmbam.i
expenditure approach because it allowed the presidential campaign to exercise
more control over the content of party advertising, since the party did not have
to act independently of the presidential campaign. It was also a highly creative
way of reducing the severity of the spending caps imposed on both publicly
funded candidates and party coordinated expenses. In effect, the tactic allowed
the presidential campaign to stretch its limited public money and spend far more
than the amount allowed under the public funding expenditure limit. From the
party’s perspective, it allowed the RNC to spend far more in nooambmaow with
a candidate than the amount allowed under the coordinated spending limit.

Not to be outdone, the DNC and the Kerry campaign soon followed suit and
developed jointly financed hybrid advertisements of their own (Sidoti 2004b;
New York Times 2004b). By the end of the general election campaign, the RNC
had reported $45.8 million in generic hybrid expenditures to the mm.o. The DNC
did not specify its hybrid spending in its FEC reports, but an analysis conducted
after the election estimated that the DNC devoted about $24.0 million to this
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type of spending (Devine 2005; FEC 2005b). Party funds were thus used to aug-
ment expenditures by the presidential campaigns with about $70 million worth
of paid media advertising.

Contrary to most preelection expectations, the financial role of the national
parties did not diminish in 2004. In fact, the DNC and RNC spent record sums
on direct candidate support in the presidential race. Moreover, in the presiden-
tial general election, the party committees actually outspent the candidates. In
all, the DNC spent $160 million in support of Kerry, or twice the amount given
to the Kerry campaign in public funding, The RNC spent $80 million in direct
support of Bush, an amount slightly greater than the sum Bush received in public
funding. In contrast, in 2000 the national parties spent $13.7 million apiece in
coordinated funds in support of the presidential nominees. In addition, the par-
ties spent at least $59 million on issue advocacy advertising funded largely with
soft money (Corrado 2002). The 2000 total, about $86 million, was less than 40
percent of the $240 million total spent by the national committees in 2004.

Beyond this direct candidate support, both parties also mounted extensive,
highly sophisticated, volunteer-intensive voter outreach and mobilization efforts.
These efforts were particularly noteworthy, not only because they constituted an
important component of party activity in 2004, but also because it was this aspect
of party operations that some observers thought would be the most likely to suf-
fer the loss of soft money under BCRA. In recent elections, the parties financed
their voter outreach efforts primarily with soft money. Thus, it was anticipated
that this aspect of party electioneering might be reduced significantly under
BCRA’s hard money regime (La Raja 2003b, 2003c; Milkis 2003; Cochran 2001;
Clymer 2001).

The parties’ willingness to invest resources in these voter turnout programs
was based on the experience of the 2000 presidential election, which highlighted

Table 2.2 National Party Committee Expenditures in 2004 ($ millions)

Coordinated  Independent  Generic  Total Candidate

Contributions  Expenditures  Expenditures Ads Support
DNC 0.0° 16.1 120.4 24.0 160.5
DSCC 0.7 4.4 18.7 — 23.8
DCCC 0.4 24 36.9 — 39.7
Democrats 1.1 229 176.0 24.0 224.0
RNC 0.2 16.1 18.3 45.8 80.4
NRSC 0.8 8.4 19.4 — 28.6
NRCC 0.5 3.2 47.3 — 51.0
Republicans 1.6 27.7 85.0 45.8 160.0
Total 2.7 50.6 261.0 69.8 384.5

Source: Based on Federal Election Commission data as of March 14, 2005. Totals may not add up due to
rounding.
*The DNC made only $7,000 in contributions to candidates.
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the importance of turning out and counting every vote. It was also spurred by
the experience in the 2002 election, wherein the Republicans developed a “72-
Hour Program” that was credited with increasing Republican turnout and pro-
ducing victories in a number of important congressional contests. Both parties
therefore began the 2004 cycle with the intention to emphasize person-to-person
voter contact programs.

In this regard, the RNC had an advantage over the DNC, since it began the
election cycle with a head start. In the 2002 cycle, the Republicans had invested
$50 million into voter registration and the 72-Hour Program (Edsall and Gri-
maldi 2004). In 2004, they continued to build on this base and further refined
their voter identification and contact methods. At the start of the election year,
the Republicans announced a goal of registering three million new Republican
voters, and in one week in March alone, deemed “National Voter Registration
Week,” registered more than one million (Sweeting 2004; Republican National
Committee 2004b).

The party also decided to focus its efforts on turning out its partisan base and
concentrating on prospective Republican supporters, or “soft” voters, who were
not currently registered or had not voted in the previous presidential race,
instead of focusing most of its resources on undecided voters. This strategic deci-
sion was based on the assumption, supported by opinion research, that more
than 90 percent of likely voters or registered partisans had already made their
decision as to whether or not they would support President Bush for reelection.
It was grounded on party research that highlighted the inefficiency of an
approach relying on traditional phone banks and direct mail programs to turn
out voters in traditionally Republican precincts. This research indicated that only
15 percent of all Republican voters—and an even smaller share of soft Republi-
can voters—lived in precincts that voted Republican by 65 percent or more
(Edsall and Grimaldi 2004). The RNC thus relied on sophisticated microtarget-
ing programs based on commercial databases and survey research to identify
prospective supporters outside of these traditional Republican strongholds,
including those living in primarily Democratic neighborhoods. These efforts
produced a broad base of potential contacts. According to Bush campaign strate-
gist Matthew Dowd, this targeting quadrupled the number of Republican voters
who could be reached through direct mail, phone banks, and knocking on doors
(Edsall and Grimaldi 2004). The party developed an extensive person-to-person,
colleague-to-colleague, largely volunteer voter contact program to reach these
new voters, spending a total of $125 million on this effort, or three times the
amount allocated for voter contact in the 2000 campaign (Balz and Edsall 2004).

The Democrats also increased their investments in voter contact and mobiliza-
tion, even as pro-Democratic 527 groups such as America Coming Together,
Voices for Working Families, and the New Democratic Network were spending
tens of millions of dollars to conduct voter registration and outreach programs
that were designed to increase Democratic turnout. Like the RNC, the DNC
emphasized person-to-person contact methods and identified prospective sup-
porters with computerized targeting programs. But unlike the RNC, the Demo-
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crats tended to focus on city precincts and other Democratic strongholds, while
the pro-Democratic 527 groups placed more effort on rural areas and suburban
precincts. In all, the DNC invested $80 million into its field operation, an increase
of 166 percent over the amount spent on such operations in 2000 (Democratic
National Committee 2004b). The party organized 233,000 volunteers to form the
backbone of its efforts and made eleven million person-to-person, door-to-door
contacts with voters, as well as thirty-eight million telephone calls to prospective
supporters in battleground states (Democratic National Committee 2004b).

Thus, the parties sponsored a substantial amount of activity in the 2004 election.
The DNC and RNC each spent a total of more than $200 million in connection
with the presidential race, with the DNC spending more on advertising ($160 mil-
lion) than field operations ($80 million), and the RNC emphasizing field opera-
tions ($125 million) over advertising ($80 million). While the parties engaged in
more activity independent of candidates than in the past, there was still a substan-
tial amount of coordinated activity. Most important, the parties made major gains
in their organizational development, at least in targeted areas of the nation, and
developed viable programs for promoting grassroots participation.

LOOKING AHEAD

National party financing in the first election conducted under BCRA proved to
be more dynamic and vigorous than most observers anticipated. Will these com-
mittees continue to thrive in the future? Although major challenges remain, the
prospects for future party success are very encouraging, and the parties are likely
to continue to play a prominent role in federal electioneering for some time to
come.

In the 2006 election cycle, the parties will again face the problem of raising the
monies needed to wage meaningful campaigns without access to soft money.
They will face the additional burden of having to raise funds without the public
excitement and partisan intensity that accompanies a presidential campaign. It is
therefore likely that national committee receipts will decline, as is typical in a
midterm election cycle. But the parties are now in a better position to maintain
their financial support than they were four years ago and should continue to
operate for some time in a political environment conducive to party fundraising.

The national committees will begin the next election cycle with the largest
donor bases ever recruited in party history. The central challenge they will face
is finding ways to retain these donors and keep them actively involved in party
funding. If the general experience of most organizations with direct mail contrib-
utors is taken as a basis for judging party prospects, it is likely that these commit-
tees will experience some attrition in donor support. The party organizations’
success in minimizing the rate of attrition will be a key to their continuing
financial success. This task will be complicated by the competition for dollars
created by the leading 527 committees—should they follow through on their
stated intentions of continuing their efforts in future elections—since these
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groups will be making appeals to many of those who gave to the parties in 2004.
The parties thus will need to be responsive to donors and put forward clear mes-
sages that provide individuals with strong incentives to continue to invest in
party politics, rather than the initiatives of more specialized organized groups.

Party prospects should also be buoyed by a political environment character-
ized by polarized partisan attitudes. A second narrowly decided presidential race
did little to resolve the partisan divide within the electorate. Nor did it resolve
the divisions of opinion on such key issues as the war in Irag, tax cuts, health
care, and budget priorities. With a debate over Social Security reform and the
prospect of at least one Supreme Court nomination looming in the next Con-
gress, the parties should have an issue agenda favorable to partisan appeals.

Finally, the Internet and other technologies will continue to offer parties a
means of soliciting contributions at minimal cost. Both parties have developed
email lists containing contact information for millions of individuals, which will
provide them with opportunities to solicit contributions through narrowly tar-
geted and personalized messages. Party websites will receive even greater use as
portals for collecting contributions. Individuals interested in supporting a party
will find it easy to do so by making a donation with only a few clicks of a mouse.

In 2004, the national party organizations once again demonstrated their
capacity for adapting to changes in the regulatory and political environment. At
the end of the first election under BCRA, the national party organizations were
stronger, not weaker.

NOTES

1. BCRA sets forth a specific statutory definition of the activities that constitute “federal election
activity” for purposes of the act. In general, federal election activity is defined as including: (1) voter
registration activity within 120 days of a federal election; (2) voter registration, get-out-the-vote
activity, or generic campaign activity conducted in connection with an election in which a federal
candidate appears on the ballot (regardless of whether a state or local candidate also appears on the
ballot); (3) any public communication that refers to a clearly identified candidate for federal office
that promotes or supports, or attacks or opposes, a candidate for federal office, regardless of whether
the communication expressly advocates a vote for or against a candidate; and (4) services provided
during any month by an employee of a state, district, or local party committee who spends more
than 25 percent of compensated time during that month on activities in connection with a federal
election (see 2 U.S.C. §431(20]).

2. The adoption of the Tillman Act, which banned corporate contributions in federal elections,
including any election in connection with the selection of electors for the office of President and Vice
President, had a major effect on Republican Party fundraising at the time but no significant effect on
the Democratic Party. In 1904, the RNC collected an estimated $2.35 million, including as much as
$1.53 million from corporations. The DNC relied on contributions from a few wealthy individuals
for most of its $700,000 in funding at the time and did not accept corporate or trust contributions
in 1904 at the insistence of its presidential nominee, Judge Alton Parker. In 1908, without corporate
contributions, the RNC raised an estimated $1.65 million, including the funds sent directly to
selected state party committees. The DNC collected $629,000 that year (New York Times 1912b; New
York Times 1912a; Alexander 1971; Pollack 1926; U.S. Senate Committee on Privileges and Elections
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1912-1913). The author thanks Heitor Gouvéa of Boston College for sharing his research on party
fundraising in the early twentieth century.

3. Unless otherwise noted, all of the data on party finances included in this chapter are based on
the information contained in national party committee disclosure reports as summarized and
reported by the Federal Election Commission.
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Three startling figures signal a new dynamic in presidential fundraising in
2008. In January, 2007, Senator Barack Obama raised more than $35 million
dollars from individuals for his primary election campaign against Senator Hillary
Clinton, including $16 million in contributions of $200 or less. More than 90% of
his donors in January gave $100 or less, and more than 40% gave $25 or less.
Obama’s total was higher than all combined Republican presidential candidates.'
Just a few days later, Obama’s campaign announced that it had raised more than
$7.5 million over the internet in just 36 hours.’

Perhaps more surprisingly, on November 5, 2007 GOP presidential candidate
Ron Paul raised $4.07 million in individual contributions in 24 hours, primarily
through the internet. A Gallup poll conducted of national Republicans completed
the previous day showed that Paul had the support of less than 1% of Republicans
nationwide.

To put these figures in perspective, consider the following. In January, 2004,
George W. Bush raised $12 million from individual donors. During that same
month, John Kerry raised $4 million and Howard Dean raised $6 million. At the
time, these were seen as large sums — indeed Bush and Dean both set new
campaign fundraising records for their respective parties. But Obama raised more
in 36 hours than Dean had in the entire month, and his January total was
approximately three times greater than what Bush had raised just four years
before. And Ron Paul — a footnote in the GOP polls — raised more money in a
single day than John Kerry did in the entire month of January, 2004.

The explosion of internet fundraising has practical implications for
campaigns. It may well transform the dynamics of nomination campaigns. Hillary
Clinton’s fundraising strategy of courting large donors has been very successful —
in January she raised 25% more than George Bush’s record total in 2004, and her
total was more than twice what Dean had raised. But Obama’s record haul gave
him a huge advantage in advertising in several key states. Moreover, the vast
majority of Obama’s donors have not made maximum contributions, and so they
can give again, and again, and again. Meanwhile a majority of Clinton’s money
has come from donors who have given the maximum legal contribution.

But it is possible that internet fundraising will have a more profound impact
on who contributes, and how they become involved in politics (Wilcox, 2001). It
might enable candidates to reach a new set of potential donors, and therefore
broaden the demographic and political range of the pool of people who finance
American elections. The internet has provided a new technology to reach smaller
donors — one that is cheaper, allows for a wider range of ideology, and provides a

' Campaign Finance Institute. “Newly Released January 2008 Reports Highlight Obama’s
Dominance in Presidential Fundraising,” Press release, Feb 21, 2008.

? Patrick Healy and Jeff Zeleny, “Obama Outshines Clinton at Raising Funds,” The New York
Times, Feb 8, 2008.
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wider range of incentives than existing techniques such as direct mail. If the
internet ultimately involves a group of donors who have different backgrounds
and political views than the existing donor pool, then it might have positive
democratic effects.

Broadening the pool of donors, and especially broadening the base among less
affluent citizens, could have a number of positive consequences for democracy.
First, it might lessen the participatory distortion of contributing. Compared to all
other forms of participation, contributing is most heavily concentrated among the
affluent (Verba, Schlozman, & Brady, 1995). Candidates who spend their time
raising money from the traditional pool of larger donors hear the voices of a
distinctive choir — composed of a narrow elite whose priorities and policy views
differ substantially from the general population.

Moreover, there is some evidence that once citizens make even a small
contribution to a candidate, they may pay more attention to campaigns, and might
become involved in other ways. In 2004, the Bush campaign very successfully
recruited small donors to do other forms of campaign activity. The Bush and
Kerry campaigns made a major effort to find new small donors in the spring and
summer months, and the Clinton and Obama campaigns have sought to involve
small donors in broader participation as well.

There is of course no data on Obama’s and Ron Paul’s internet donors, and
there may never be. Most candidates in 2008 have opted out of the federal
matching fund program, and thus are not required to disclose the name and
address of their small donors. Unless the campaigns voluntarily release the names
and addresses of their small donors, we will be able to learn little about them.

In this paper I draw some inferences about internet donors, using data from
earlier donor surveys in 1972, 1988, and 2000. The 1972 and 1988 surveys are of
donors of $200 or more — a level that federal law deems sufficiently large to
mandate disclosure.” The 2000 survey includes separate samples of donors of
$200 or more, and also donors of smaller amounts. And the 2000 survey includes
questions that allow us to separate out those who gave through the internet, and
those who gave using traditional means. These data may allow us to make
educated guesses about how the donor pool may be changing as a result of
internet solicitation

The 2000 survey is a rare opportunity to look at smaller donors. The law
requires campaigns to disclose the names and addresses of contributors of more
than $200, but not of donors of smaller amounts. Yet candidates who seek
matching funds must provide to the Federal Election Commission (FEC) the
names and addresses of small donors as part of their submission for funds. In the

3 The data in 1972 were collected by Clifford Brown and Lynda Powell. The 1988 data were
collected by Brown, Powell, and Clyde Wilcox. The 2000 data were collected by Alexandra
Cooper, John Green, Michael Munger, Mark Rozell, and Clyde Wilcox.

http://www.bepress.com/forum/vol 6/issl/art6
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1980s and early 1990s the Commission did not release matching fund records to
the general public, so there could be no surveys of small donors during this
period. More recently, in 2004 and again in 2008 the biggest campaigns did not
seek matching funds, so they did not submit lists of names and addresses of small
donors. But in 2000 all but two candidates received matching funds, and the FEC
disclosed their names and addresses. And George Bush refused matching funds
but did disclose the identities of his donors on the internet. Thus only the
relatively small number of small donors to Steve Forbes brief campaign could not
be included in the survey.

Contributing and the Donor Pool: Motives, Means, and Opportunity

Campaigns seek to identify citizens with the motives and means to give, and then
provide them with the opportunity to do so. The vast majority of citizens can
think of many more gratifying things to do with their money than to give it to
presidential candidates. Thus the highest estimates suggest that fewer than 2% of
citizens gave to a presidential candidate in 2004 — the previous record year for
presidential fundraising.

Potential donors may be motivated to seek a mixture of three benefits —
material benefits for their business or their families, social or solidary benefits
that come from the pleasure of interacting with politicians and other donors, and
purposive or ideological benefits that come from supporting candidates who share
their views on narrow issues like abortion or global warming, or broader
ideological orientations. Fundraising is the art and science of approaching
potential donors with the right appeals at the right time.

Prior to the adoption of the FECA amendments in 1974, candidates often
depended primarily on a few donors who could write very large checks. In 1968,
Eugene McCarthy financed his campaign largely by large checks from fewer than
50 donors, and Robert Kennedy raised $13 million in 13 weeks primarily by
approaching very wealthy donors. Fundraisers knew the small number of
individuals who were motivated enough to write large checks, and generally
arranged for the candidates to ask for the money in person. The motives of these
large donors were generally known by fundraisers, or could be ascertained easily
when the candidate met the potential donor in person.

FECA changed the dynamic of fundraising by limiting contributions to $1000.
In an era of rapidly escalating campaign costs, the maximum contribution
remained constant through the 2000 election, and has since increased to $2300 in
2008. In 1972 Clement Stone gave the Nixon campaign more than $2 million
dollars, but in 1976 the maximum contribution he could make was $1000.
Suddenly campaigns needed to identify many more donors.

Published by The Berkeley Electronic Press, 2008
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Finding Large Donors, 1974-present

Campaigns after FECA scrambled to find many new donors. Instead of a few
donors with fat checkbooks, they sought instead a few solicitors with fat
Rolodexes. Suddenly campaigns had to far beyond the “usual suspects” and
identify a far larger group of potential donors. They did this by building
pyramidal networks of solicitors.

At the top were those who pledged to raise large sums, such as the 500
Rangers and Pioneers in the 2004 Bush campaign who pledged to raise hundreds
of thousands of dollars each. These top solicitors would then recruit others to
solicit smaller amounts, and these individuals would in turn ask for contributions
directly from friends, business associates, and neighbors.

Large contributions continue to be raised primarily by personal appeals from
someone the donor knows. Fundraising professionals recommend starting with a
list of those who “cannot say no to you.” This might be an employee, or a
contractor to your company. It might be someone who regularly does business
with government. It might be someone with a social obligation, who perhaps
asked the solicitor to give to the opera and now is asked in return to give to a
presidential candidate. At one fundraising dinner for Jack Kemp in 1988, the
candidate asked to make only a short speech, because the donors were all there
because of their obligation to the solicitor, and were not necessarily supporters of
the candidate (Brown, Powell, & Wilcox, 1995).

Large contributions are usually made at splashy social events, which donors
may also value. These provide an opportunity to see and be seen by others who
can afford $1000 a ticket. For some, the solidary benefit is tinged with ideology —
it is a chance to mingle with Democratic or Republican businessmen and women,
for example. Surveys show that large donors frequently care about ideology, but
these networks of solicitors are especially skilled at raising money from those
with material motives, and those who value the social atmosphere at fundraising
events where maximum dollar donors gather (Brown et al., 1995; Francia, 2003).

By 2000 the pool of large donors had grown remarkably. George W. Bush
received maximum contributions of $1000 from more than 94,000 individuals that
year, and other GOP candidates and the two Democratic candidates also attracted
many large donors. Yet my analysis of data from surveys of donors in 1972, 1988,
and 2000 suggests that the donor pool in 2000 looked very much like the pool in
1972. These surveys were of individuals who gave at least $200 in each year, but
it is important to note that inflation had greatly eroded the value of a $200
contribution.

Table 1 shows some of the key demographic comparisons. In each year, large
donors were overwhelmingly older, well educated white men. They were
primarily concentrated in business and the professions, and were quite affluent.

http://www.bepress.com/forum/vol 6/issl/art6
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Over this time, the donor pool became somewhat older, and involved slightly
more new donors as solicitors broadened their efforts. There were predictably
more women donors in 2000 than in 1972, although large donors were still
overwhelmingly male.

Table 1: Demographic Characteristics of Significant Donors

1972 1988 2000

Have given in most previous

Presidential elections 51% 50% 44%
Education:

High school or less 9% 6% 2%

Some graduate plus  52% 56% 56%
White 99% 95% 96%
Male 83% 73% 70%
Age

18-30 7% 5% 1%

61+ 21% 30% 40%

Source: Donor survey 1972 by Clifford Brown and Lynda Powell, Donor survey in 1988 by
Brown, Powell, and Wilcox, and Donor survey in 2000 by Alexandra Cooper, John Green,
Michael Munger, Mark Rozell, and Clyde Wilcox.

Comparing income across these years is more difficult, because the value of
the disclosed contribution of $200 changed dramatically with inflation. A
contribution of $200 in 1972 would be worth $850 in 2000. Moreover, the income
categories of the surveys do not quite match up with inflation during this period.
But comparing donors of $200 to donors of $850 and up in 2000 suggests that
donors in the two years are roughly equal in income. What is absolutely clear is
that donors in all years are affluent. Only 2% of donors of $200 or more in 2000
had ir}‘comes below $50,000, and approximately half had incomes of $250,000 or
more.

Large donors in 2000 look like donors in 1972 for obvious reasons. As
campaigns turned their top donors into solicitors, these solicitors naturally turned
first to their friends and neighbors — the people they knew best. They picked those
who would be likely to have the motives and means to contribute. Large
contributions are generally raised by personal solicitations by those who know the
potential contributors, and so the donor pool reproduces itself as it expands

* Donors in 1972 appear to have been comparatively wealthier than those in 2000, but remember
that the donor threshold was in constant dollars much higher than in 1972 than in 2000, and that
there was no contribution limit in effect in 1972. This means that the campaigns did not work to
broaden the donor pool as much as they did in later elections.
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(Brady, Schlozman, & Verba, 1999). Some candidates brought slightly different
demographics to the donor pool — Jesse Jackson and Pat Robertson in 1988 both
had more women donors than George H.W. Bush and Michael Dukakis. But these
differences have generally been small.

Finding Small Donors, 1974-1999

Campaigns that wish to raise money from less affluent donors have traditionally
faced the problem of identifying those with sufficiently strong motives to give.
The Barry Goldwater campaign assembled a list of those who had written letters
to the campaign, and in some cases to newspapers, and successfully mailed
solicitations, but before the FECA campaigns had little incentive to seek out
smaller donors. FECA not only limited the amount that a campaign’s strongest
supporters could give, but it also increased the value of smaller contributions by
matching the first $250 of all contributions. Thus a contribution of $50 became
$100.

Between 1974 and 1999, campaigns primarily reached potential small donors
through direct mail. In the 1970s, advances in computer technology made it easier
for candidates to mail solicitations to pre-screened lists of potential donors. By
renting lists of members of interest groups, subscribers to certain magazines, and
donors to previous campaigns, candidates could be assured of reaching those who
had in the past been sufficiently motivated to give. As technology advanced it was
possible to create distinctive letters for members of different lists, and to match
across lists to find those whose name appeared on more than one.

Direct mail costs money, and campaigns typically lose money when they
“prospect” a list. But anyone who responds can be solicited again and again, and
some donors pledge to give monthly. In 1988 Pat Robertson created the “1988
Club” of those who promised to give his campaign $19.88 per month. FEC
records show that many of his donors gave every week (Brown et al., 1995).
Robertson’s campaign was especially successful in direct mail fundraising
because he built the list from those who responded to his television appeal to
petition him to run for president. The vast majority of his donors had been regular
donors to his television program.

It stands to reason that direct mail solicitations cannot offer a solidary benefit,
since writing a check is not a social activity. And those who seek material benefits
do not write small checks to be delivered by mail. Rather, direct mail works with
those with purposive motives. Generally, it takes a strong purposive motive to
induce someone with an average income to give to a presidential candidate.

Throughout this period, fundraisers reported that mail worked best only for
ideologically extreme candidates. Direct mail solicitations typically warned of
dire threats to the political system, which only a contribution of $25 could prevent
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(Godwin, 1988). The market for direct mail was primarily older Americans — a
cohort that grew up reading and writing letters, who were at the stage of their life
cycle when they looked forward to the mail as a highlight of their day. Younger
citizens did not respond to direct mail, and were only slightly more likely to
respond to telemarketing requests.

Thus in 1988, moderate candidates such as Dukakis, Bush, and Dole relied
primarily on networks of larger donors with material and solidary motives, and
ideological candidates such as Pat Robertson, Paul Simon, and Jesse Jackson
relied more on small contributions raised from older, ideologues through direct
mail. There were no financially viable ways to solicit contributions from more
moderate or younger citizens.

Could the Internet Change Campaign Fundraising?

The internet provides a vehicle to reach less affluent citizens with a different mix
of appeals. Compared with direct mail, e-mail and internet fundraising is very
cheap, and thus the break-even point is far lower. Campaigns can therefore e-mail
far more broadly than to carefully honed ideological lists. On a single day in late
February I received three separate e-mails from the Clinton campaign asking for
contributions, and two from the Obama campaign. One of Clinton’s solicitations
asked for a contribution of just $5. Such repeated solicitations, with such a low
target contribution, would be financially difficult through the mail.

With a lower threshold to break even, campaigns can seek to build much
larger networks of donors. If prospecting is not expensive, then campaigns can
spend time to develop complex networks of potential donors, and target them with
a mixture of incentives. They can vary the message, and the packaging without
incurring huge expenses.

Indeed, the internet provides the possibility that a citizen might give for the
first time without being asked. Candidate web pages are designed to draw in those
who browse them, and many links lead to a page that asks for contributions. Thus
the internet can reach individuals whose names do not appear on lists, and need
not focus exclusively on high-percentage ideological appeals.

In the 2000 campaign, several candidates launched major internet fundraising
efforts. The most notable was John McCain, whose internet fundraising totals
seem quaint just eight years later but which sent ripples through the Washington
fundraising community. Al Gore and George W. Bush also mounted internet
efforts late, and Ralph Nader used the internet for fundraising for his Green Party
candidacy.

The data in Table 2 shows three sets of donors to presidential candidates in
2000: small internet donors, other small donors (almost entirely direct mail), and
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large donors of over $200.° The data show that internet small donors were far
more likely than other donors to be making their first contribution, although a
majority had given previously in at least some elections.

Table 2: Big v Small Donors, 2000

Small Internet Other Small Large
Have Given in Past Elections

Most 23% 42% 44%

Some 40% 39% 42%

One or fewer 37% 20% 14%
Education:

High school orless 3% 8% 2%

Some graduate plus  52% 39% 57%
Income

Under $50,000 18% 31% 3%

Over $250,000 4% 5% 68%
White 95% 96% 96%
Male 80% 68% 69%
Age

18-30 8% 2% 1%

61+ 22% 57% 39%

Large donors were not surprisingly wealthier, than both sets of small donors.
But small donors who gave through the internet were less likely to have incomes
below $50,000, and were almost as likely as big donors to have at least some
post-graduate education.

Internet donors were just as likely as all other donors to be white, and were
actually more likely than other donors to be male, a finding which might reflect
gender difference in computer usage in 2000. They were much younger than other
donors (and especially direct mail donors) but few were under 30.

Although the demographics of the internet donors are interesting, any possible
differences in ideology, motives, and social group membership is more important.
Whereas direct mail works primarily through strong ideology and fear, internet
fundraising has the capacity to appeal beyond the narrow ideological wings of the
political parties. Candidate web pages are deep with information on policy
positions, in contrast to short fundraising letters. Moreover, the web pages are

> All large donors are combined, because although a few gave through the internet, the data
suggest that this was merely the way they delivered the check. Most were solicited either in person
or by phone by someone they knew.
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open for all to read and therefore are more carefully moderated than narrowly
targeted letters. Thus the internet has the potential to raise money from donors
with more moderate policy views, and to avoid some of the negative emotion
inherent in direct mail solicitations.

The internet may also be able to deliver solidary benefit as well as purposive
benefits. The e-mail solicitations I received in late February differed in a variety
of ways — some were from the candidates, some from the candidate’s families,
and some from leaders who endorsed the candidate. All had short attached videos,
and links to various parts of the candidate’s web pages. In one solicitation, the
video element was designed to make the viewer appear to be onstage with Senator
Clinton, in an Obama solicitation I was invited to join in a network of citizens in
my state who were working for the Senator. These solicitations clearly are
designed to create the feeling of an online community. In the 2004 campaign,
some candidates did internet meet-ups where they chatted with online donors. By
2008, college students were circulating their own videos with appeals to
contribute to candidates, and candidates had their own pages on several of the
social hosting sites like Facebook.

The data in Table 3 shows the ideology, motivations, and group memberships
of small internet donors, other small donors, and larger donors who gave over
$200. Because the patterns differ in interesting ways by party, I show the data
separately for those who identify with each party (including those who lean
toward, but do not identify with, either party). Pure independents are excluded
from this table.

Among Republicans, direct mail donors are the most likely to identify as
extremely conservative on a seven point ideology scale like that of the NES. They
also have more extreme views on social and economic issues, measured here by
factor scores of a set of policy items from the survey. Internet donors are far more
moderate, and have policy views that are closer to large GOP donors rather than
small direct mail contributors.

In the Democratic party, however, it is direct mail small donors who are least
likely to identify as extreme liberals, and who have more moderate scores on the
issue scales. Small internet donors resemble large donors among Republicans
also, but here it is in their ideological intensity, not moderation. This is a
surprising result, and may reflect the efforts by the Clinton White House to build
internet lists of party regulars, which the Gore campaign may have successfully
tapped. It is also possible that the Democratic candidates built their internet lists
from e-mail lists of interest groups, a topic I return to below.

The differences are muddier on motives. The values here are factor scores that
combined several items that have been used in past studies to measure motives for
contributing. These factor scores are assessed relative to the mean of all donors,
so negative scores do not necessarily mean an absence of a motive — merely that
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the particular group is less motivated by this goal than the average donors. The
questions measuring solidary benefits may not be optimal for tapping into social
benefits in virtual communities; these questions focused on fundraising events and
the importance of meeting candidates and solicitors.

Table 3: Large and Small Donors in Both Parties

Republicans Democrats

Small Other Big  Small Other Big

Internet Small Internet Small
Ideologically Extreme 12% 21% 12% 16% 7%  14%
Social Issues Scale 32 .85 21 -.79 -69 -96
Economic Issues Scale .48 .73 46 -1.09 -1.00 -1.07
Solidary Motives -.16 -20 .16 -.15 -.06 .28
Purposive Motives .08 20 -02 -.04 .09  -03
Business Motives -12 -05 48 =32 -39  -16
Member:
Business Group 25% 32% 68% 44% 28% 47%
Professional 53% 36% 55% 55% 51% 61%
Union 9% 1% 1% 14% 16% 5%
Party 44% 39% 57% 49% 48% 50%
Civic Association 10% 17% 37% 17% 30% 38%
Pro-Gun 39% 40% 31% 12% 10% 6%
Christian Conserv.  14% 26% 13% 0% 1% 2%
Pro-Family 18% 30% 21% 7% 7% 7%
Environmental 13% 7% 16% 47% 37% 46%
Pro-Choice 7% 4% 11% 25% 30% 33%

In both parties, large donors were more likely to be motivated by material and
solidary benefits than small donors. Republican large donors stand out on
business motives, Democratic large donors on solidary motives. Among
Republicans, small internet donors have far lower purposive motives than small
direct mail donors, and are slightly higher on solidary motives. Among
Democrats, however, small internet donors have negative scores on all three
motives, meaning that they have somewhat lower scores than the average donor in
all areas. Of course, these donors were sufficiently motivated to give, but it may
be that internet giving is in some ways easier for some donors, and thus it may
take a less powerful appeal to tip them into making a contribution.
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The bottom portion of the table shows membership in various political and
social groups. Membership in business and professional groups is common among
all groups of donors, and membership in unions is relatively rare. Large donors in
both parties are more likely to be members of business, professional, and civic
associations than smaller donors.

Once again Republican small internet givers resemble large donors more than
they resemble small direct mail donors. Both are far less likely to be members of
Christian conservative and pro-family groups, and (not shown) pro-life groups as
well. Both are equally likely to be members of professional groups, and they are
more likely than small internet donors to belong to party organizations. And small
internet donors and large GOP donors are both more likely than small direct mail
donors to belong to cross-cutting organizations such as environmental, pro-
choice, and (not shown) civil rights groups. The one exception is pro-gun groups,
where small internet donors are closer to small direct mail donors than are large
donors. But the widespread membership in these organizations among all
Republican donors is strikingly high.

Again Democrats present a contrast. Small Democratic internet donors look
much like large donors here also, but it is in their higher rates of membership in
Democratic leaning groups such as environmental and civil rights groups, and
their low rates of membership in cross-cutting groups. The exception here is in
pro-choice groups and (not shown) feminist groups. The lower rate of
membership in these latter two types of groups is entirely explained by the gender
gap in internet giving. Democratic men and women who gave through the internet
were both more likely to belong to feminist and pro-choice groups than their
same-sex counterparts among small direct mail giving.

In 2000, it appears that the internet mobilized different bases for the two
parties. Among Republicans, the internet created a way to appeal for contributions
among younger professionals who are more moderate, especially on social issues.
These differences are stark in some survey questions. Fully 60% of GOP small
internet donors would allow most abortions, compared with 30% of small direct
mail donors. “Only” 12% of internet small donors believed that known
homosexuals should be arrested, compared with 36% of direct mail donors. And
more than 2/3 of internet small donors would allow feminists to teach in public
schools — compared with only 41% of direct mail donors. Indeed, a relatively
sizable minority of GOP internet donors might be described as libertarian,
favoring free market economic policies such as tax cuts and opposing new
government programs, but opposing regulations on abortion and criminalization
of same-sex relationships.

Among Democrats, the internet in 2000 appears to have opened a path to
collect contributions from younger and less affluent members of the liberal wing
of the party, especially those who are members of liberal cause groups. Anecdotal
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accounts suggest that this was true in 2004 as well, and certainly fits the pattern of
mobilization by groups such as MoveOn.Org.

Of course, these results are from a very early stage in the development of
internet fundraising, and may reflect idiosyncratic candidate strategies. John
McCain positioned himself as a social moderate in 2000, and built the biggest
direct mail network. And Al Gore may have used existing networks that interest
groups and the Clinton White House had developed for other purposes.

Flash Forward to 2008

These survey data have the advantage of covering all presidential candidates, but
internet fundraising has matured greatly in the past eight years. The 2008
campaign is far from over, but already we know that internet fundraising has
reached an unprecedented level of new donors. Estimates of the number of all
small donors in the record-breaking 2004 presidential campaign range from 2 to
2.5 million (Graf, Reeher, Malban, & Panagopoloulos, 2006). The Obama
campaign alone could conceivably end up with more small donors in 2008 than
all campaigns did in 2004. Obama will contact more donors moving forward, and
Clinton has recently beefed up her internet efforts and apparently is doing far
better than earlier in the campaign. She claimed to have raised $3 million on the
internet in 24 hours after her victories in Ohio and Texas. Moreover, the
Republican nominee John McCain has already demonstrated the ability to attract
new donors through the internet, and will certainly incorporate that strategy in
2008.

To show the impact of these efforts, Figure 1 shows total receipts through
January 31 of the election year for select past campaigns. The data are in millions
of dollars, and are adjusted to 2008 dollars. In the 1980s, the FEC only itemized
contributions of over $500, so the figure shows both total contributions of under
$500, and contributions of under $200.

Prior to 2004 the record holder for small contributions was Pat Robertson,
whose first FEC report was delivered in a flatbed truck. The vast majority of
Robertson’s small donors gave less than $200, so if we could show that figure it
would be nearly equal to his total under $500. Gary Bauer, who did not come
close to winning any primaries or caucuses, had almost as much money in 2000
from small donors as George Bush, who raised vastly more total funds. And
Dennis Kucinich’s quixotic quest also raised significant amounts in small
contributions.

But Howard Dean in 2004 shattered Robertson’s earlier record, in a campaign
whose receipts were primarily from small donors, including both direct mail and
internet. What is striking about 2008 is that several mainstream candidates have
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been able to combine substantial contributions from large donors with substantial
small donor mobilization.

In 2008, Ron Paul fit the earlier pattern of a candidate with an ideological
constituency who relied primarily on small donors. Dean and Paul both raised
more than 70% of their total funds in contributions of less than $500. For
Robertson in 1988, nearly 90% of his money came in contributions of less than
$500, and most of that was in small contributions of less than $200.
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But in 2008, with internet fundraising in full use, moderate candidates are able
to raise substantial sums from small donors, reaching many individuals who might
give again or participate in their campaign, but still appeal to large donors as well.
John McCain raised almost as much money in small contributions as Paul, but this
constituted only 23% of his total funds. Hillary Clinton’s total haul from small
donors put her nearly even with Ron Paul in 2008, even though she was clearly
the candidate of the party establishment. But Clinton also raised almost $90
million in contributions of $1000 or more, compared with just $6 million for Paul.
Barack Obama’s remarkable fundraising among small donors did not mean that
he did not also attract large donors. Indeed, 2/3 of his money came in
contributions of $500 or more.
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In February, 2008, data just released shows that Clinton’s revitalized internet
fundraising campaign paid off. Clinton’s campaign raised more than $17 million
in contributions of $200 or less in February — more than any previous candidate in
the early primary months. But Barack Obama raised a staggering $30.5 million in
small contributions in the same period. The Campaign Finance Institute reports
that Obama’s small donors have been making repeated small contributions. In
February, Obama received more than 112,000 small contributions from
individuals whose aggregate contributions crossed the $200 threshold — in other
words, donors whose repeated small contributions now require disclosure. This
suggests that Obama (and probably Clinton) has developed a network of small
repeat donors who over the course of a campaign may end up as large donors in
the aggregate.

We cannot separate out direct mail money from internet money in these totals,
but anecdotal evidence suggests that the vast majority of the surge in small
contributions is through the internet. And although the internet can work well for
the candidates who traditionally have used direct mail, like Ron Paul, it can also
work to involve hundreds of thousands of small donors on behalf of more
moderate candidates, as part of a balanced fundraising strategy.

We can only hope the major campaigns will disclose the identity of their small
donors so that we can study this more closely. Several questions seem especially
important. First, to what extent does the internet now provide a type of “virtual
solidary benefit” to donors? The 2000 survey did not have questions uniquely
suited to tapping this type of benefit. The viral transmission of video, text, and
other campaign messages and their incorporation into individual’s social
networking pages is a topic worth further exploration. Campaigns frequently have
arranged internet interactive events to try to create a virtual community among
donors, something that seems especially attractive to younger Americans who text
message while at dinner with friends.

The possibility that these new internet donors may enhance their democratic
capacities as a result of their contributions is even more important. After giving,
they may well follow the campaigns more closely, and become more informed
about issues. They may become more sophisticated in their political thinking.
They may even begin to participate in other ways.

Earlier I noted that the Bush campaign in 2004 successfully mobilized small
donors into voluntarism. Both the Clinton and Obama campaigns have tried to
move their campaign donors beyond merely giving and into other forms of
activism. During the past few weeks, the e-mail solicitations that I have received
from campaigns have invited me to do more than contribute. One Clinton
solicitation provided a link to a site that would sign me up to call voters in Ohio
and Pennsylvania from my home. A different Obama solicitation invited me to
click a link to call super-delegates to persuade them to support Obama. Whether
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the internet can turn donors into more active citizens remains to be seen, of
course. But campaigns in 2008 appear to believe that it is possible.

It is likely that internet donors in 2008 will be more demographically diverse
than in 2000. Anecdotal evidence suggests that many are under 30, which was not
true in 2000 or 2004. Obama and especially Clinton are pushing for more women
donors, so the gender gap in internet giving will probably be reversed in 2008.
Obama’s campaign may well have changed the ethnic composition of the donor
pool. The most persistent finding in donor surveys is that donors are
overwhelmingly white. In 1988, the year that Jesse Jackson made a widely
publicized statement calling New York “Hymietown,” our survey of his donors of
$200 and more found more Jews than African Americans. Obama will likely have
attracted African American donors, and Clinton may well have more Latino
donors.

Whether the new donors will have distinctive political views remains to be
seen. Some other studies have found that internet donors are more moderate, and
perhaps slightly more likely to have a general libertarian approach to politics
(Powell, Powell, Thomas, & Wilcox, 2005). Yet clearly the internet can also
mobilize ideologues and strong partisans. I think it is likely that the internet
carries no inherent ideological bias as a fundraising tool, which makes it very
different from direct mail. Ideologically quirky and extreme candidates like Ron
Paul can still raise large sums on the internet, but so can moderate candidates. If
so, then the internet may well prove a transformative technology in campaign
fundraising.
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Abstract Much work on the apparent ineffectiveness on incumbent spending in congres-
sional elections has hypothesized that the productivity of incumbent spending is low because
incumbents operate on the “flat part” of their election returns function. Differences in cam-
paign spending associated with state campaign finance laws allows for a test of this hypothesis
because restrictions on campaign contributions tend to reduce campaign spending. Exploiting
cross-state variation in campaign finance laws, this study tests whether campaign expenditures
by state House candidates are more productive when candidates are subject to contribution
limits. The results show that campaign expenditures by incumbents and challengers are more
productive when candidates run in states with campaign contribution limits, as opposed to in
states without limits. In states with contribution limits, incumbent spending and challenger
spending are equally productive, and spending by both candidates is quantitatively important
in increasing their vote shares.

1. Introduction

The ineffectiveness of incumbent campaign spending in House congressional elections has
been one of the major puzzles in the campaign finance literature (Jacobson, 1978; Grier, 1989;
Levitt, 1994; Coates, 1998; Palda & Palda, 1998). Even when studies find that incumbent
spending is of small importance in House elections, they still find that incumbent spending
is less productive than challenger spending (see, for example, Abramowitz, 1991; Green &
Krasno, 1988).! One prominent explanation of this finding is the hypothesis, that incumbents
are spending at the “flat part” of the election returns function so that the marginal product of
spending is very small (Jacobson, 1978; Mueller, 2003). Studies that examine races at the fed-
eral level have difficulties testing this hypothesis across incumbents, because all incumbents
face the same federal contribution limit and are thus equally constrained or unconstrained in

T. Stratmann
Department of Economics, George Mason University
e-mail: tstratma@gmu.edu

! One exception Gerber (1998), who finds that in Senate races the productivity of challenger spending equals
that of incumbent spending.
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campaign spending. However, contribution limits differ among states and spending levels in
states vary significantly with whether or not a state has a contribution limit. Thus, examining
spending by state candidates may be a promising avenue to analyze incumbents’ election pro-
duction function, since incumbents who are constrained in spending, due to strict campaign
finance limits, are expected to operate on a steeper part of the production reelection function
than those who face no contribution limits. The hypothesis that incumbents operate on the
flat part of the election returns function when they are relatively unconstrained in spending
implies a larger marginal product of spending in states with contribution limits than without
limits. This study tests this hypothesis.

An emerging literature on campaigns finance also generates the prediction that the pro-
ductivity of spending is smaller when candidates face no contribution limits. Assuming that
contribution limits induce candidates to make fewer promises to contributors, these models
predict that voters do not switch their vote to the advertising candidate when they believe that
this candidates has traded policy favors for contributions (Ashworth, 2003; Coate, 2004; Prat,
2002).2:3 This leads to a lower productivity of spending when candidates face contribution
limits, because, by assumption, fewer favors are traded when limits are in place. (I will use
the terms campaign contributions and campaign expenditures interchangeably, assuming that
all contributions are spent.)

This results from this research design can be informative for the discussion of campaign
finance restrictions. If incumbents’ productivity of the campaign is small simply because
they are spending large amounts, then limiting expenditures or contributions may level the
playing field of incumbents and challengers. Whether spending is productive in election
campaigns is also of relevance for the discussion as to whether candidates promise policy
favors for contributors.* If incumbent spending has no effect of the likelihood of their re-
election, regardless of the level of spending, then campaign contributions are less likely to
influence their legislative behavior, because incumbents have no or little reason to promise
favors in exchange for contributions. However, if spending is productive, then candidates
may be more likely to promise policy favors in exchange for contributions, because in this
case contributions are valuable.

To test whether incumbents who are constrained in spending have a larger marginal
product of spending than those who are less constrained, federal U.S. data are not useful,
as contribution limits to federal candidates are uniform for all candidates and have remain
unchanged in nominal terms from 1976 until the recent 2002 campaign finance reform
legislation. This, however, is not the case with state campaign finance laws, which vary
across states. State-level regulations provide the variation that allows one the hypothesis that
campaign expenditures’ effectiveness depends on whether or not contributions are limited.
This study therefore analyzes the vote shares of candidates for state lower House races in
states with and without contribution limits.

While states provide an interesting testing ground for the effectiveness of campaign spend-
ing by candidates running for the state assembly, depending on whether contribution lim-
its are in place or not, an analysis of campaign spending by state assembly candidates is

2 Houser and Stratmann (2006) provide evidence to support the prediction that voters switch to the opposition
candidate when they believe that their own party’s candidate promised many favors to special interests.

3 Stratmann and Aparicio-Castillo (2006) provide support for some of the predictions of these theoretical
models in that they find that contribution limits result in more competitive electoral races. They find this by
examining data from races to state assemblies from 1980 to 2001.

4 Greene (2000) also describes the use of the rank is a proper instrument.
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quantitatively important in its own right. To my knowledge there is only very little empirical
work that analyzes the effects of state assembly candidate spending on election outcomes.

While OLS estimates for races with an incumbent can give a glimpse with respect to
differences in campaign spending productivity, unbiased estimates are obtained when con-
trolling for the endogeneity of incumbent and challenger spending, as done in the previous
literature. In this study, I will control for the endogeneity of both spending variables, as
explained below.

The results in this paper indicate that the marginal product of advertising expenditures is
higher for incumbents and challengers when they run in states with campaign finance limits.
The findings is consistent with the view that candidates who are relatively unconstraint in
spending because they face no contribution limits operate on a flatter part of their election
production function than those who face limits. This findings suggest that campaign spending
is productive, but that the productivity is sometimes masked by the diminishing marginal
returns of spending.

The empirical research design is described in Section 2, and the data in Section 3. I report
results in Section 4, and 5 contains conclusions.

2. Research design and methods
The empirical model for races with an incumbent and challengers is

VSij = Bo + Bi Ispendy *Nolimity + B> Ispend;, *Limity,
+B3 Cspendyy, *Nolimity + Ba Cspend;, *Limity + Bs Limity + Be Partyy,
+B7Pev VSijt + Bs Seniorityijt + yXi + v + Ak + Eijt- (1)

where V §j; is the incumbent’s vote share in state i, district j, and election year ¢. The variables
Ispend and Cspend are incumbent and challenger campaign expenditures.

To be consistent with the previous literature on the effects of expenditures on vote shares,
I include the variable PevVSj; which measures the historical electoral strength of the in-
cumbent (sometimes referred to as the normal vote). This variable serves as a measure of a
district’s partisanship. I also include the Partyj; variable, which indicates the incumbent’s
party affiliation (Jacobson, 1978; Green & Krasno, 1988), and a variable that measures the
incumbent’s seniority (Abramowitz, 1991).

To control for the possibility that states with limits have a different political culture than
those without limits, I include an indicator variable which measures whether a state has
a limit on individual campaign contributions. Limit is an indicator variable which equals
one when the campaign finance law restricts individual contributions to candidates running
in state House elections and zero otherwise. Nolimit equals one if there are no restrictions
on individual contributions and zero otherwise. I control for changes in national laws and
national events that effect local elections via year fixed effects v;.

Equation (1) differs from the campaign spending models in the earlier literature, because of
the interactions of campaign expenditures with a contribution limit indicator. The theoretical
model in Section 2 predicts that §; is positive and larger than 8; and that f, is negative and
larger in absolute value than S3.

Since this study is examining vote shares at the state level, the vector Xj; includes state
characteristics which previous studies have found to be of importance in explaining incum-
bents’ vote shares in state elections. The vector includes state per capita income, because
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voters tend to reward incumbents when they believe that incumbents have helped in improv-
ing their financial will being (Lowry, Alt & Ferree, 1998). The vector of controls includes
‘legislators’ salary, which is a measure of the professionalism of the legislature (Fiorina,
1994; Moncrief, 1999; Berry et al., 2000). The vector of state controls also includes an in-
dicator for those states that implemented term limits for state House legislators, since term
limits reduce the duration an individual can be a legislator, making public office less valuable
(Grofman, 1996). Another reason for including term limits is that the same political culture
that leads to the adoption of term limits may also lead to the adoption of contribution limits.
Thus, controlling for term limits is an additional control for variables that may simultane-
ously determine campaign contributions and election outcomes. Another control variable is
an indicator variable measuring whether the state has an open primary election or not. I also
include in the regression equation two additional variables, namely the share of the state pop-
ular vote received by the gubernatorial candidate and the presidential candidate who has the
same party affiliation as the incumbent. These variables capture the political leanings of the
constituency and also capture political tides (Berry et al., 2000). Previous studies have also
included measures for redistricting but this is not required here as no redistricting occurred
between the elections (1996, 1998, and 2000) analyzed in this paper.

For races with incumbents and challengers, ordinary least square estimates from Equation
(1) may be biased without good measures of district partisanship and of incumbent and
challenger quality. Much of district partisanship as well as candidate quality are unobserved.
This omitted variable bias may lead biased estimates for incumbent and challenger spending
(see, for example, Jacobson, 1978; Levitt, 1994).5 The two-stage least square (2SLS) method
provides unbiased estimates if the instruments used are exogenous. A valid instrument has
to be correlated with the endogenous variable and uncorrelated with the error term in the
second stage.

Our instrument for incumbent spending is the cost of media advertisement, and in particular
the cost of radio advertisement. Candidates for state Houses use radio as one means of getting
out their campaign message and thus the cost of this advertisement is one determinant of how
much money candidates have to raise in order go to get out their campaign message. Since the
cost of radio advertising is also highly correlated with advertisements in other media, this cost
measure may be viewed as the cost of advertising to voters. Our measure of advertising cost
is the advertising cost per rating point. This information was obtained from Spot Quotations
and Data, Inc. (SQAD), who collects radio advertising cost data for each of the Arbitron
radio markets in the Untied States. The advertising cost data is “cost per point,” which is
an estimate of the dollar amount required to deliver one rating point (or one percent of the
audience) of any designated population within a spot market area. The radio advertising cost
per point is from the 3rd quarter and measures the costs for 60 second units, for population
aged 18 and above. In 2000, there were 267 Arbitron radio markets. The Arbitron markets are
generally composed of metropolitan areas as defined by the federal government. I mapped
state House congressional districts into these radio markets. The number of radio markets
per state vary from one in the state of Alaska to twenty-one in the state of California. In 2000,
the highest average cost is New York with a cost of $578 per rating point, while the lowest
is in Montana with an average cost of $7.64 per rating point. With respect to single markets,

5Many unobserved variables determine vote shares. For examine, vote shares are influenced by whether
political parties recruit more challengers, by independent expenditures, by party soft money, by leadership
funds, and by incumbents’ war chests (Gierzynski & Breaux, 1991; Epstein & Zemsky, 1995; Milyo, 1997;
Milyo & Groseclose, 1999; Hogan, 2000; Gross, Goidel & Shields, 2002). Unfortunately, much of this activity
is not reported for candidates to state lower houses.
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in the year 2000 the highest cost of radio advertisement is in Los Angeles, California with
$767 per rating point, while the lowest cost markets are in Billings, Montana, and Bismarck,
North Dakota, with $5 per rating point.

For advertising cost to be a valid instrument, the cost measure has to be correlated with
campaign expenditures. Some anecdotal and some systematic evidence suggests that political
TV and advertising is a significant component of all campaign expenditures. At the federal
level, for example, a headline the Washington Post claims that “In Presidential Race TV Ads
were biggest "96 Cost By Far” (March 31, 1997, page A19). Systematic evidence is provided
in Herrnson (2000) showing that TV and radio advertisements are a significant component
of total campaign spending. Finally, Ansolabehere and Gerber (1994) report that the average
House incumbent spent forty-two percent of total campaign spending on communications.®

One concern with the advertising instrument is that high cost advertising districts are
located in high income districts and that therefore incumbent quality differs systematically
between high and low advertising districts. Similarly, if, for example, incumbents in high
advertising cost areas would systematically attract high (or low) quality challengers the point
estimates would be biased. However, this concern is less important than it may initially
seem, since, for example Los Angeles, CA, and Chicago are covered by one television media
market, but both high and low income districts are located in this market. In these examples,
advertising cost are a measure of how expensive media advertising is, but do not reflect the
economic conditions in a district. To assess whether these potential quality differences of
candidates in high and low cost advertising areas are biasing our results, I will test for the
robustness of the results using only high and low cost advertising districts in the analysis.

In the absence of a measure for challenger quality, the challenger campaign spending
estimates may be biased and therefore I develop an instrumental variable for challenger
spending. Classical work on measurement error by Wald (1940) has shown that the creation
of an artificial instrument can lead to unbiased estimates. More recently the correctness
of this measure has been shown by Koenker and Bassett (1978). To identify challenger
advertising, I therefore create an indicator variable that equals one for challengers with more
advertising than the median challenger advertising and that equals zero otherwise. Given that
the instrument for challenger advertising is defined by whether challenger advertising is above
or below the median challenger expenditure, it is correlated with challenger advertising, and
thus fulfills one of the conditions for the validity of instruments. Wald (1940) and Koenker and
Bassett (1978) showed that this instrument (the rank) is also independent of the disturbance
term in the second stage, thus fulfilling the second condition for a valid instrument.”

3. Data

Data on vote shares in general elections for state House single member districts in 1996, 1998
and 2000 come from each state’s Elections Division, or its State Board of Elections. I focus
on single member districts since over 80 percent of all state legislators are elected to these
districts, and because the theoretical models apply to these district types. Since at the federal
level all House districts are single member districts, the focus on single member districts also

6 Facing higher media advertising cost, candidates have incentives to reduce media advertising but increase
spending on other types of advertising. Whether fewer purchases of media advertisement lead to lower ad-
vertising expenditures depend on the elasticity of demand. However, candidates in high media cost districts
have an incentive to switch to other types of advertising and this will have the tendency to increase campaign
spending.

7 Greene (2000) also describes the use of the rank is a proper instrument.
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makes it easier to transfer knowledge from the state to the federal level. Since no systematic
data are available on campaign expenditure at the state level,  measure campaign expenditures
by campaign contributions. Data at the federal level’show that campaign contributions closely
track campaign expenditures (http://www.fec.gov/press/canye98.htm).® Data on campaign
contributions to candidates in the 1996, 1998 and 2000 elections to state lower Houses come
from the National Institute on Money in State Politics. Data on state characteristics were
obtained from various issues of the Statistical Abstract of the United States.

The source for the campaign finance laws is the biannual publication, Campaign Finance
Laws. States vary greatly in whether they have legal limits on campaign contributions by
individuals, PACs, corporations, unions, and parties. In this study I focus on individual
limits, as they provide the largest source of contributions to state candidates (Malbin & Gais,
1998). Another reason not to examine union or corporate contribution limits is that in some
states union and corporate contributions are prohibited, and therefore prohibitions allow one
to examine the effects of banning contributions, but not to study the effect of limiting but
still allowing contributions, as is the goal of this paper.’

This data set includes thirty-seven of the fifty states. Since the empirical analysis focuses
on single member districts, Arizona, New Jersey, and North Dakota are omitted from this
data set. State legislators from these states run in multi-member districts. Similarly, Maryland
and Vermont are excluded because their legislators run primarily in multi-member districts.
Nebraska is omitted because its elections are staggered. Louisiana is omitted as its relevant
competition occurs in primaries, and sometimes there is no general election depending on
the outcome of the primary. No data or limited data were available for Alabama, Delaware,
Iowa and South Dakota. Mississippi and Virginia are excluded because I focus on elections
in 1996, 1998, and 2000 while the races in these states were in off election years.

If campaign spending in states with limits and without limits were equal, one would
be unable to test the hypothesis that the productivity of spending differs by the level of
campaign expenditures in electoral races. Table Al in the appendix shows the effects of
contribution limits on contributions raised. Those data show that individual contribution
limits are associated with a significant reduction in campaign contributions. Therefore, the
data are suitable for examining whether differences in campaign finance regimes lead to
differences in the productivity of campaign spending.'’

4. Results

Table 1 reports means and standard deviations of variables used in the regressions involving
contested races with incumbent. Table 1 shows that approximately seventy percent of all races

8 That campaign expenditures closely track campaign contributions is also suggested by the statistic that only
one percent of total campaign expenditures are self financed (Herrnson, 2000).

9 All categories of contribution limits tend to move together. That is, states that have strict contribution limits
for individuals tend to also have strict limits for unions and corporations.

19To examine overall spending and vote share patterns when there are limits on corporations, unions, PACs,
and parties, I compute an index of limits on parties, PACs, corporations, unions, and individuals (this similar
as the index developed by Stratmann and Aparicio-Castillo, 2006). This index takes the value of zero when
there is no limit on any of those contribution sources and the value of five when there is a limit on all sources.
I compared spending in states with an index of zero to those with an index of five, and found that incumbent
and challenger spending is significantly lower when states have restrictions on all five sources of contributions
($22,600 vs. $4,700 for incumbents and $4,200 vs. $1,800 for challengers). In this data set of contested races,
the vote share for incumbent is also significantly lower (66% vs 63%) when states have restrictions on all five
sources of contributions.
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Table 1 Summary statistics for races with incumbents mean (standard deviation)

Percent of popular vote obtained by the incumbent 65.60
(11.19)
Incumbent spending 8.785
(30.72)
Challenger spending 2.231
(6.480)
Incumbent is Democrat = 1, 0 ow. 0.515
(0.500)
Incumbent seniority, in years 3.347
(2.799)
Percent of popular vote in previous election 69.72
(16.67)
Contribution limit for individuals = 1, 0 otherwise 0.714
(0.452)
Professionalism in legislature (Legislator salary per days in session), 2.926
in hundreds of dollars (2.082)
Open primary = 1, 0 otherwise 0.547
(0.498)
Percent of popular vote of presidential candidate with the same party 47.11
affiliation as the incumbent — if presidential election (8.169)
Percent of popular vote of gubernatorial candidate with the same 45.42
party affiliation as the incumbent — if gubernatorial election (14.71)
State per capita income, in thousands of dollars 16.063
(2.288)
Term limit = 1, O otherwise 0.438
(0.496)
Cost of radio advertising, in real 2000 dollars 83.46
(116.6)
N 3,962

Notes: Campaign expenditures measured in 10,000 of dollars in real 2000 dollars. Data are for races to
state lower Houses, 1996-2000

take place in states that have individual contribution limits. Incumbents win contested races
by obtaining on average sixty-six percent of the vote share. As noted previously, spending
by incumbents and challengers in states without limits is significantly higher than in states
without limits.

To examine whether the raw data suggest any differences in the competitiveness of election,
I compared the mean vote share by incumbents in states with individual contribution limits
to the mean in states that do not have such limits. The average vote share for incumbents
in states with individual contribution limits is 67.2 percent and it is 65.0 percent instates
without limits. The difference is statistically significant at the one percent level. Further in
states without an individual contribution limits incumbents’ reelection rate is 96.2 percent
and it is 94.7 percent in states with limits on individual contributions. This difference is
statistically significant at the five percent level.!!

The OLS results in the first three columns of Table 2 show that the coefficients on in-
cumbent and challenger spending are quantitatively and qualitatively similar to those in

1 determined whether the incumbent was the winner by whether he or she had a larger vote share than the
challenger with the largest vote share among all challengers.
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Table2 Explaining vote percentages of incumbents and challengers ordinary least square estimates robust
standard errors in parentheses below coefficient estimates

Dependent In(Vote Vote In(Vote
variable Vote pct.  pct.) Vote pct.  pct. pet.) Vote pct.
(iii) (iv) ) (vi)
(i) (ii) Square Linear Log Square
Linear Log root spendin  spendin root
spending  spending  spending g g spending
Spending by incumbent —0.004 0.010 0.009
(0.004) (0.006) (0.146)
Spending by challenger —0.437 —0.107 —4.778
(0.125) (0.010) (0.786)
Spending by incumbent —0.007  —0.009 —0.251
—no limits (B;) (0.006)  (0.005) (0.137)
Spending by incumbent 0.073 0.026 1.072
— limits (82) (0.040)  (0.007) (0.361)
p-value that B # B 0.048 0.001 0.001
Spending by challenger —-0.317  —0.088 —3.548
—no limits (83) (0.078)  (0.011) (0.602)
Spending by challenger —1.205 —0.125 —7.525
— limits (B4) (0.160)  (0.005) (0.645)
p-value that |B4] # |B3] 0.001 0.005 0.001
Incumbent is 1.920 0.026 1.939 1.951 0.026 1.949
Democrat = 1, 0 ow. (0.504) (0.007) (0.473) (0.517)  (0.007) (0.498)
Vote pct. in previous 0.269 0.003 0.234 0.257 0.003 0.226
election (0.026) (0.0003)  (0.024) (0.025)  (0.0003)  (0.023)
Indicators for election
cycles YES YES YES YES YES YES
R-squared 0.36 0.49 0.42 0.39 0.49 0.44

Notes: N = 3,962. All standard errors are adjusted to allow for non-independence of observations within a
state. The unit of observation is a race to a state lower House in the 1996, 1998, and 2000 general elections.
Expenditures are measured in 10,000 of (real 2000) dollars. All regressions include whether the state has
an individual campaign contribution limit, a term limit, state per capita income, the vote percentage of
presidential candidate, the vote percentage of gubernatorial election, whether the state has an open primary,
the professionalism of the legislature, and whether the state has a contribution limit for individuals, and
the incumbent’s party affiliation and seniority

previous literature: the effect of incumbent spending is negative and not different from
zero, and challenger spending is productive in reducing the incumbents’ vote shares. For
challengers, a 10,000 increase in spending increases vote shares by 0.4 percentage points
(Table 2, column 1). The log-spending and the square root of spending specifications also
show that incumbent spending is ineffective in increasing incumbents’ vote shares but that
challenger spending is effective to increase challengers’ vote shares. For example, the square
root specification indicates that a challenger’s vote share rises by 1.6 percentage points when
he or she spends an extra $10,000.

Among the control variables in Table 2, the vote share in the previous elections is sta-
tistically significant in all regressions, suggesting that partisan leanings are important in
explaining election outcomes. All specifications indicate that Democrat incumbents, on av-
erage, receive about two percentage points more at the polls than Republican incumbents. To
save space, the point estimates of the remaining control variables are not reported in the tables.
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Among these point estimates the coefficient on the variable measuring professionalization of
a legislature is positive and statistically significant, showing support for the hypothesis that
a more professional legislature helps incumbents receive a larger vote share. Further, lower
incumbents’ vote shares are associated with campaign contribution limits. This finding is con-
sistent the findings by Stratmann and Aparicio-Castillo (2006) on the effect of contribution
limits on electoral competition. However, term limits have no statistically significant effect on
incumbents’ vote shares. The coefficients on state per capita income are always positive and
statistically significant, indicating that incumbents are doing better at the polls when voters
are doing well in terms of per capita income. Whether incumbents run for reelection in states
with or without open primaries does not affect their vote shares. Finally, the results show that
coattail effects exist with respect to votes cast in presidential races, but not with respect to
votes cast in gubernatorial races. An increase in the presidential candidate’s popular vote by
one percentage point results in a 0.2 percentage point increase in the incumbent’s vote share
when he or she belongs to the same party as the presidential candidate.

The last three columns of Table 2 show the OLS estimation results when one allows the
productivity of incumbent and challenger spending to differ according to whether contribution
limits curtail their fundraising ability or not. In all three specifications, incumbent spending
is ineffective in increasing their vote shares when they run for reelection in states without
contribution limits; the coefficients are negative and statistically insignificant. However,
incumbent spending is productive in helping them get reelected when they run in states
with contribution limits. The difference in the productivity of incumbent spending in states
with and without limits is statistically significant in all three specifications. The result from
the linear specification shows that a $10,000 increase in incumbent spending leads to an
almost 0.1 percentage point increase in the popular vote, while the square root specifications
indicates an increase by 0.17 percentage points, when evaluated at the mean incumbent
spending.

Challenger spending remains more productive than incumbent spending (Table 2, columns
4 to 6). Similar as incumbent spending, challenger spending is more productive in states with
contribution limits. The difference in the productivity of spending is statistically significant
regardless of whether the campaign expenditure variable is measured in linear form, as the
log, or as the square root. While the magnitude of the point estimates on incumbent spending
in states with contribution limits remains small, the result for challenger spending in states
with limits implies that a $10,000 increase in spending increases vote shares between 1.2
percentage points (Table 2, column 4) and 2.5 percentage points (Table 2, column 6). The
log-log specification results show that a one percent increase in challenger spending in
contribution limit states increases their vote shares by 0.13 percent. Challengers’ vote shares
increase by 0.09 percent in states without contribution limits.

In summary, the results are consistent with the hypothesis that incumbent contributions
and challenger contributions are more effective in increasing vote shares when they face
contribution limits. Similar as some of the findings in the previous literature, these regression
results suggest that the marginal effect of incumbent spending is significantly lower than that
of the challenger. To further investigate this issue I estimate the regressions using 2SLS.

Table 3 reports the 2SLS estimates, controlling for the endogeneity of incumbent and
challenger campaign spending. The corresponding first stage estimates for the incumbent
expenditure regressions are reported in the Appendix Table A2. Those estimates show that
advertising costs are a statistically significant determinant of campaign spending. A one-
hundred dollar rise in the cost per rating point increases incumbent spending by eleven
percent (Table A2, column 2). Thus, the instrument is valid with respect to being able to
explain variation in the endogenous incumbent campaign spending variable. The estimates
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Table 3 Explaining vote percentages of incumbents and challengers two stage least squares estimates
robust standard errors in parentheses below coefficient estimates

Dependent In(vote In(vote
variable Vote pct.  pct.) Vote pct.  Votpct.  pct.) Vote pct.
(iii) (iv) ) (vi)
(i) (ii) Square Linear Log Square
Linear Log root spendin  spendin root
spending  spending  spending g g spending
Spending by incumbent 0.154 0.041 1.900 0.203 0.109 3.662
—no limits (8) (0.093) (0.022) (0.938) (0.167)  (0.084) (2.409)
Spending by incumbent 3.205 0.160 13.800 3.710 0.250 18.871
— limits (82) (1.018) (0.047) (3.758) (2297)  (0.170) (10.437)
p-value that 8, # B 0.001 0.001 0.002 0.103 0.125 0.066
Spending by challenger —1.673 —0.135 —9.246 —1.653 —0.151 —9.708
—no limits (83) (0.464) (0.019) (1.785) (0.482)  (0.029) (2.008)
Spending by challenger —5.730 —0.193 —18.719  -5.505 —0.196 —18.556
— limits (B4) (0.695) (0.017) (1.730) (1.159)  (0.034) (3.317)
p-value that | B4] # |83] 0.001 0.011 0.001 0.005 0.136 0.014
Vote pct. in previous 0.160 0.003 0.172 0.181 0.003 0.197
election (0.039) (0.0003)  (0.030) (0.059)  (0.0006)  (0.046)
State regional NO NO NO YES YES YES
indicators
Indicators for election YES YES YES YES YES YES
cycles

Notes: N = 3, 962. All standard errors are adjusted to allow for non-independence of observations within a
state. The unit of observation is a race to a state lower House in the 1996, 1998, and 2000 general elections.
Expenditures are measured in 10,000 of (real 2000) dollars. All regressions include whether the state has
an individual campaign contribution limit, a term limit, state per capita income, the vote percentage of
presidential candidate, the vote percentage of gubernatorial election, whether the state has an open primary,
the professionalism of the legislature, and whether the state has a contribution limit for individuals, and
the incumbent’s party affiliation and seniority

on advertising costs remain statistically significant when I include state regional indicators.'?
First stages for the challenger spending regressions are not reported because by construction
the rank of challenger spending is correlated with challenger spending.

The first three columns of Table 3 report the 2SLS results when one allows the productivity
of spending to differ depending on whether candidates run in states with or without contri-
bution limits. This set of regressions includes no regional indicators. Columns four to six
include regional indicators. The results now show that spending is productive for incumbents
in both types of states, although incumbents’ productivity of spending is significantly higher
when they run in states that limit contributions. A $10,000 increase in spending increases
incumbents’ vote share by 0.2 percentage points in states without limits and by 3.2 percentage
points in states with limits (Table 3, column 1). The corresponding estimates for the square
root specification are 0.4 and 2.5 percentage points. In all specifications the difference in

12 In come specification I am including regional indicators instead of state indicator in the incumbent regression
because over forty percent of the variation in advertising costs is due to differences in cost per state. State
indicators would absorb much of this difference, making the instrument unable to identify the effect of spending
on vote shares.
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incumbent spending productivity in states with and without contribution limits is statistically
significant.

The results show that challenger spending is more productive in states with limits than
without limits. Relative to the OLS estimates, all point estimates on challenger spending
are larger when estimating the regression equation with 2SLS. In the linear specification the
estimates show that challenger spending is approximately three times more productive in
garnering votes in states with limits than in states without limits.

The magnitudes of the 2SLS coefficients in the log-log specification show that increasing
expenditures by one percent leads to a 0.17 percent increase in the vote share for incumbents
and a 0.19 percent increase for challengers when they run in states without contribution limits
(Table 3, column 2).

The 2SLS results show that challenger spending is approximately as productive as incum-
bent spending when both candidates run in states with contribution limits. The coefficients
on spending by both candidates instates with contribution limits are not statistically different
from each other, and thus I cannot reject the hypothesis that their spending productivity is
equal in absolute value.'? Interestingly, in states without contribution limits challenger spend-
ing is almost twice as productive as incumbent spending, and this difference is statistically
significant (Table 3, columns 1 to 3).

The regressions show that the advertising instrument works in the way that was an-
ticipated: OLS underestimates the effect of incumbent campaign spending. A Republican
incumbent running for reelection in a district with unobserved preferences for a Republican
representative, for example, will receive a high vote share even if he or she has few campaign
expenditures. This unobserved and thus unmeasured preferences lead to a downward bias
on the coefficient on incumbent spending. The results in Table 3 are consistent with the
hypothesis that OLS introduces a downward bias in incumbent spending productivity.

The inclusion of regional indicators (Table 3, columns 4 to 6) leads to an increase in the
standard errors. However the point estimates remain statistically significant. The effectiveness
of challengers spending in states with limits remains significantly larger than in states without
limits. Also the point estimates for incumbent spending are larger in states with limits than in
states without limits, although the difference in productivity is statistically significant only
in the square root specification.

To test for the robustness of the results and address the concern that the pool of incumbent
and challengers may differ between high and low cost advertising districts, I examine high
advertising cost districts separately. I defined high advertising cost districts as those districts
which have larger advertising costs than the median cost of the entire sample. I chose this
sample because most of the variation in costs comes from the high cost sample, while there
is only a little variation in costs in the low cost sample. When testing the hypothesis using
only the high cost advertising sample, the results are very similar to those in Table 3.

5. Conclusions

This paper shows that campaign advertising is more productive when candidates’ spending
ability is curtailed by contribution limits. In races with incumbents and challengers, both
candidates have the same marginal product of spending when they run in states with con-
tribution limits. In these states, campaign spending is effective for increasing vote shares.

13 Related to this finding is the study by Gerber (1998) who found that challenger and incumbent spending in
U.S. Senate races is equally productive.
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Productivity of spending is significantly smaller in states without contribution limits for both
incumbents and challengers.

The results are consistent with the view that incumbents tend to operate on a flatter part
of the “election production function’ when they are relatively uninhibited in spending. These
findings help explain why previous research has found little effect of incumbent campaign
spending on their vote shares. While incumbents outspend challengers in states without limits
by four to one, incumbents outspend challengers by a factor of 2.5 in states with individual
contribution limits. The difference in these ratios is consistent with the finding that the gap
in the productivity of spending between incumbents and challengers is lower in states with
limits than in states without limits.

Appendix

Table A1 Differences in means:

Races with incumbents Spending by Spending by
incumbents challengers
States without 18.879 3.916
contribution limits (1.632) (0.326)
States with 4.735 1.555
Expenditures are measured in contribution limits (0.135) (0.056)

10,000 (real 2000) dollars

Table A2 First stage estimates for incumbent expenditures standard errors in parentheses below
coefficient estimates

(iii) (vi)

@) (ii) Square @iv) ) Square
Linear  Log root Linear Log root
Media advertising 0.036 0.0011 0.002 0.036 0.0005 0.002
cost (in 2000 $) (0.005)  (0.0001)  (0.0002)  (0.005) (0.0001) (0.0002)
Controls as in Table 4 YES YES YES YES YES YES
(also see footnote to
Table 4) and
instrument for
challenger spending?
State regional NO NO NO YES YES YES
indicators
Indicators for election YES YES YES YES YES YES
cycles
R-squared 0.13 0.44 0.35 0.17 0.60 0.44

Notes: N = 3,962. The dependent variable is the incumbent expenditure in a race to a state lower
House in the 1996, 1998, and 2000 general elections. Expenditures are measured in 10,000 of (real
2000) dollars
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Interest in social dilemmas—particularly those resulting from overpopula-
tion, resource depletion, and pollution—has grown dramatically in the past
10 years among humanists, scientists, and philosophers. Such dilemmas are
defined by two simple properties: (a) each individual receives a higher
payoff for a socially defecting choice (e.g. having additional children, using
all the energy available, polluting his or her neighbors) than for a socially
cooperative choice, no matter what the other individuals in society do, but
(b) all individuals are better off if all cooperate than if all defect. While
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many thinkers have simply pointed out that our most pressing societal
problems result from such dilemmas, most have addressed themselves to the
question of how to get people to cooperate. Answers have ranged from
imposition of a dictatorship (Leviathan) to “mutual coercion mutually
agreed upon,” to appeals to conscience.

This paper reviews the structure and ubiquity of social dilemma prob-
lems, outlines proposed “solutions,” and then surveys the contributions of
psychologists who have studied dilemma behavior in the context of
N-person games (N > 2). The hypothesis that follows from this survey and
review is that there are two crucial factors that lead people to cooperate in
a social dilemma situation. First, people must “think about” and come to
understand the nature of the dilemma, so that moral, normative, and altru-
istic concerns as well as external payoffs can influence behavior. Second,
people must have some reason for believing that others will not defect, for
while the difference in payoffs may always favor defection no matter what
others do, the absolute payoff is higher if others cooperate than if they don’t.
The efficacy of both factors—and indeed the possibility of cooperative
behavior at all in a dilemma situation—is based upon rejecting the principle
of “nonsatiety of economic greed” as an axiom of actual human behavior.
And it is rejected.

INTRODUCTION TO THE LOGIC OF SOCIAL
DILEMMAS

Social dilemmas are characterized by two properties: (@) the social payoff
to each individual for defecting behavior is higher than the payoff for
cooperative behavior, regardless of what the other society members do, yet
(b) all individuals in the society receive a lower payoff if all defect than if
all cooperate.

Examples abound. People asked to keep their thermostats low to con-
serve energy are being asked to suffer from the cold without appreciably
conserving the fuel supply by their individual sacrifices; yet if all keep their
thermostats high, all may run out of fuel and freeze. During pollution alerts
in Eugene, Oregon, residents are asked to ride bicycles or walk rather than
to drive their cars. But each person is better off driving, because his or her
car’s contribution to the pollution problem is negligible, while a choice to
bicycle or walk yields the payoff of the drivers’ exhausts. Yet all the resi-
dents are worse off driving their cars and maintaining the pollution than
they would be if all bicycled or walked. Soldiers who fight in a large battle
can reasonably conclude that no matter what their comrades do they per-
sonally are better off taking no chances; yet if no one takes chances, the
result will be a rout and slaughter worse for all the soldiers than is taking
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chances. Or consider the position of a wage earner who is asked to use
restraint in his or her salary demands. Doing so will hurt him or her and
have a minute effect on the overall rate of inflation; yet if all fail to exercise
restraint, the result is runaway inflation from which all will suffer. Women
in India will almost certainly outlive their husbands, and for the vast
majority who can’t work, their only source of support in their old age is
their male sons. Thus each individual woman achieves the highest social
payoff by having as many children as possible. Yet the resulting overpopula-
tion makes a social security or old-age benefit system impossible, so that all
the women are worse off than they would have been if they had all practiced
restraint in having children. Untenured assistant professors are best off
publishing every article possible, no matter how mediocre or in how obscure
a journal. (The deans’ committees never actually read articles.) Yet the
result is an explosion of dubious information and an expectation that any-
one worthwhile will have published 10 or 15 articles within 5 years of
obtaining a PhD, a result from which we all suffer (except those of us who
own paper pulp mills).

Some of these examples come from the three crucial problems of the
modern world: resource depletion, pollution, and overpopulation. In most
societies, it is to each individual’s advantage to use as much energy, to
pollute as much, and to have as many children as possible.? (This statement
should not be interpreted as meaning that these three phenomena are inde-
pendent—far from it.) Yet the result is to exceed the “carrying capacity”
(Hardin 1976) of “spaceship earth,” an excess from which all people suffer,
or will suffer eventually. These problems have arisen, of course, because the
checks on energy use, pollution, and population that existed until a hundred
years or so ago have been all but destroyed by modern technology—mainly
industrial and medical. And use of new energy sources or new agricultural
techniques for increasing harvests often exacerbate the problems (see Wade
1974a,b). While many societies throughout history have faced their mem-
bers with social dilemmas, it is these dilemmas that are particularly global
and pressing that have attracted the most attention among social thinkers
(from an extraordinarily wide variety of fields).

Perhaps the most influential article published recently was Garrett Har-
din’s “Tragedy of the Commons,” which appeared in Science in 1968. In
it Hardin argued that modern humanity as the result of the ability to
overpopulate and overuse resources faces a problem analogous to that faced
by herdsmen using a common pasture (1968, p. 1244).

People in affluent or in Communist societies do not contribute to world overpopulation, but
in most societies in the world the payoff remains greatest for having as many children as
possible.
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As a rational being, each herdsman secks to maximize his gain. Explicitly or imphcitly,
more or less consciously he asks, “What 1s the utility to me of adding one more animal
to my herd”” Thus utihity has one negative and one positive component.

1 The positive component is a function of the increment of one animal. Since the
herdsman receives all the proceeds from the sale of the additional animal, the positive
utility 1s nearly +1

2 The negative component 1s a function of the additional overgrazing created by one
more ammal. Since, however, the effects of overgrazing are shared by all the herds-
men, the negative utility for any particular decision-making herdsman is only a fraction
of -1

Adding together the component partial utilities, the rational herdsman concludes that
the only sensible course for him to pursue is to add another animal to his herd. And
another, and another .  But thus is the conclusion reached by every rational herdsman
sharing the commons. Therein 1s the tragedy. Each man is locked into a system that
compels him to increase his herd without limit—in a world that 1s limited. Ruin is the
destination toward which all men rush, each pursuing his own best interest in a society
that believes i the freedom of the commons.34

The gain-to-self harm-spread-out situation does indeed result in a social
dilemma, although not all social dilemmas have that precise form (Dawes
1975).

Contrast Hardin’s analysis of herdsmen rushing toward their own de-
struction with Adam Smith’s (1776, 1976) analysis of the individual work-
er’s unintended beneficence in a laissez-faire capitalistic society.

It 1s not from the benevolence of the butcher, the brewer, or the baker, that we expect
our dinner, but from their regard to their own interest. We address ourselves, not to their
humanity but to their self-love, and never talk to them of our own necessities but of their
advantages (Book 1, p. 18).

As every imdividual, therefore, endeavors as much as he can both to employ his capital
1n the support of domestic industry, and so to direct that industry that its produce may
be of the greatest value; every individual necessanly labors to render the annual revenue
of the society as great as he can ... By preferring the support of domestic to that of
foreign 1ndustry, he mntends his own security; and by directing that industry in such a
manner as 1ts produce may be for the greatest value, he intends only lis own gain, and
he is 1n this, as in many other cases, led by an mvisible hand to promote an end which
was no part of his intention (Book 4, p. 477).

JActually, the negative payoff must be more negative than -1 for a true dilemma to exist.
Hardin clearly mmplies a greater value when he discusses the destruction of the commons. If,
for example, the commons can maintain 10,000 pounds of cattle when 10 1000-pound bulls
are grazed on 1t, but only 9900 pounds when 11 bulls are grazed, then the herdsman who
introduces an additional bull has two 900-pound bulls—a gain of 800 pounds over one
1000-pound one—while the total wealth of the commons has decreased by 100 pounds.

‘Hardin uses the term “utility” to refer to social economic payoff. As will be emphasized
in the next section of this article, there may be other utilities that determine behavior, so it
does not follow from his analysis that “freedom 1n a commons brings ruin to all” (1968, p.
1244)
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Hardin and Smith are not social theorists with diametrically opposed
views about the effects of self-interested behavior. Rather, they are discuss-
ing different situations. Hardin’s is a dilemma situation in which the exter-
nal consequences of each herdsman’s trying to maximize his profits are
negative, and the negative consequences outweigh the positive ones to him.
[Hardin specifically “exorcises” Smith’s “invisible hand” in resolving popu-
lation problems (p. 1244).] Smith’s situation is a nondilemma one, in which
maximizing individual profit does not hurt others more than it benefits the
individual; in fact, it helps them. This difference is captured in the economic
concept of an externality (Buchanan 1971, p. 7): “we can define an external-
ity as being present whenever the behavior of a person affects the situation
of other persons without the explicit agreement of that person or persons.”
In Hardin’s commons the externalities are negative and greater than the
individual’s payoffs; in Smith’s Scotland they are positive.

To define social dilemmas in terms of magnitudes of externalities would,
however, involve interpersonal comparisons of payoffs. In most cases such
a comparison is simple, but not in all. For example, it is difficult to compare
the drivers’ positive payoffs for driving during a pollution alert to the bike
riders’ negative payoffs for breathing polluted air. In contrast, the definition
of a social dilemma proposed at the beginning of this paper involves payoff
comparison only within an individual (who receives a ‘higher payoff for
defecting but whose payoff for universal defection is lower than that for
universal cooperation). It is enough to note that most economic writing
about negative externalities that has come to my attention has in fact been
about dilemma situations.

Finally, Platt’s (1973) concept of social traps is closely related to the
concept of a dilemma. He defines a(social trap as occurring when a behavior
that results in immediate reward leads to long-term punishment)For exam-
ple, many observers have noted that many modern technological advances
may be traps; e.g. the good effects of DDT usage were immediately evident,
while the disastrous effects took years to ascertain. Moreover, even when
the long-term ill effects are known at the beginning, they may be “time
discounted.” (“If we're still around, we’ll jump off that bridge when we
come to it.””) On an individual level, cigarette smoking, overeating, and
excessive alcohol ingestion are traps. On the social level, most social dilem-
mas are social traps. But again not all—for dilemmas exist in which even
defecting behavior is punished (because enough other people are bound to
defect)—although not as badly as cooperative behavior would be. Further,
not all social dilemmas involve a time lag.

We return then to the original definition of a social dilemma. Each
individual receives a higher payoff for a socially defecting choice than for
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a socially cooperative one, yet all individuals have a higher payoff if all
cooperate than if all defect. All the examples discussed earlier meet these
two conditions.

Given the ubiquity of social dilemmas—and the global importance of
some of them—the question arises of how individuals and societies can deal
with them. One answer is that they can’t. The role of the social theorist is
to point out where dilemmas exist and then to watch everyone defect—
verifying the hypothesis that a social dilemma indeed is there. A far more
common answer has been to propose mechanisms by which cooperation
may be engendered in people facing social dilemmas.

PROPOSALS FOR ELICITING COOPERATIVE
BEHAVIOR

Changing the Payoffs

Social dilemmas are defined in terms of the social payoff structure. The
simplest proposal for eliciting cooperative behavior is to change that struc-
ture. That is, when analysis reveals that a social dilemma exists, an effort
can be made to obliterate it by appropriate choices of rewards and punish-
ments for cooperative and defecting behavior respectively. Then it is no
longer a social dilemma.

The simplicity of this approach is appealing until we ask who will change
the payoffs and how. The almost universal answer to the first question is
government, and—somewhat surprisingly given the cultural background of
the writers—the most common answer to the second question is: through
coercion. Thus, for example, Hardin (1968, p. 1247) advocates “mutual
coercion mutually agreed upon,” and Ophuls (1977) and Heilbroner (1974)
advocate coercion from an authoritarian government in order to avoid the
most pressing social dilemmas. These solutions are essentially the same as
Hobbes’s (1651) Leviathan, constructed to avoid the social dilemma of the
“warre of all against all.” But there is empirical evidence that those societies
where people are best off—currently at any rate—are those whose govern-
ments correspond least to Hobbes’s authoritarian Leviathan (Orbell &
Rutherford 1973). The counterargument (Robertson 1974) is that these
societies are those that have been fortunate enough to have ample natural
resources, or to have evolved from a more authoritarian state originating
at a time when pressing social dilemmas did in fact exist. And if new
dilemmas——in the form of overpopulation, pollution, and energy depletion
—come as expected, Leviathan will again be necessary.

Most of us would prefer reward to coercion, although there are those who
are willing to pay complex and expensive governmental bureaucracies to
make sure that only the “deserving” achieve governmental rewards, rather
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than to allow “giveaways.” The problem with both reward and coercion,
however, is that they are very costly. The society faced with the potential
dilemma must deplete its resources either to reward those tempted to defect,
or to establish a policing authority that is sufficiently effective that those
tempted will not dare do so. This depletion is paid by some or all society
members. In effect, the dilemma has been turned into a new situation where
everyone must cooperate but where the payoffs to everyone are less than
they would be if everyone were to cooperate freely in the original situation.
Sometimes, in fact, it is not even possible to avoid a dilemma by reward or
coercion, because the costs of rewarding people for cooperating or effec-
tively coercing them to do so exceed the gain the society derives from having
everyone cooperate rather than defect.

Moreover, societal change in the payoffs by introducing rewards and
punishments can be terribly inefficient. Consider, for example, the worker
on a collective farm whose productivity is used in part to pay for a police
agent whose job is to make sure that that worker does not sell the farm
produce privately. Not only does that result in wasted productivity of the
worker, but this police agent himself could instead be doing something
productive for the society—such as working on the farm. Finally, coercive
systems—and some governmental reward systems—apparently create, or at
least exacerbate, a motivation to get around the rules.

From Payoffs to Utilities

. Many of us would not rob a bank, even if we knew that we could get away
with it, and even if we could be assured that none of our friends or neighbors
would know. Many of us give money to public television or to the United
Fund, even though we know that our paltry contribution will make no
difference in terms of the services rendered. Most of us take the trouble to
vote, even though we know that the probability that an election will be
decided by a single ballot is effectively zero. And some couples desiring a
large family do in fact limit its size not out of desire but out of a belief that
it is not moral to have too many children.

All these behaviors involve rejecting a payoff that is larger for one that
is smaller. The potential bank robbers could be wealthy, the contributors
could save their money, the voters could save themselves inconvenience,
and the couples who want children could have them. The point is that the
people making these decisions have utilities that determine their behavior,
utilities associated with aspects of their behavior other than the external
payoffs they would receive. The question of whether all behavior is “ulti-
mately selfish” because it reflects some utilities is beside the point, just as
the question of whether such selfishness is a primary human motivator is
irrelevant to the question of whether society members facing a dilemma are
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doomed to defect. The point is that if a person chooses action A over action
B, then A must (by definition) have greater utility; if simultaneously action
B provides a higher social payoff in terms of economic benefits or security,
then (again by definition) other utilities must be guiding the individual’s
choice. The problem is to assess what these utilities are and to study their
role in encouraging cooperative behavior.

Thus it is possible to have a social dilemma represented by a payoff
structure and yet have people cooperate. The reason would be that the
individuals’ utilities do not present them with a dilemma. The utilities most
important in eliciting cooperation are those associated with altruism, fol-
lowing social norms, and obeying dictates of conscience. These will be
considered in turn.

ALTRUISM It 1s a demonstrable fact that people take account of others’
payoffs as well as of their own in reaching decisions. Good Samaritans exist.
(Whether this behavior is “ultimately selfish” in light of some hope of
Heaven is again irrelevant.) Few of us would accept $500 with nothing for
our friend in lieu of $498 for each of us. The importance of payoffs to others
has been demonstrated experimentally by Messick and McClintock (Mes-
sick & McClintock 1968, Messick 1969, McClintock et al 1973)—albeit in
some competitive experimental contexts where subjects apparently wish to
minimize the payoffs to others, or at least to maximize the discrepancy
between own and others’ payoffs (Messick & Thorngate 1967).

The question is whether altrnism can lead to cooperative behavior in the
face of a social dilemma. If concern for others’ payoffs is merely a zactical
consideration for obtaining future rewards from that other, then utility for
behaving altruistically cannot be counted upon as a factor that could out-
weigh external social payoffs. In most social dilemmas, individuals must
behave privately, and the problem occurs because the social outcome results
from the aggregate social behavior across a large number of people who do
not interact. Thus, few people would be motivated to cooperate by tactical
altruism.

Does altruism exist other than as a tactic? That question is difficult to
answer experimentally, or on the basis of naturalistic observation, but it has
been addressed recently by sociobiologists and others interested in the
umplications of evolutionary theory for modern human behavior. They do
not agree about altruism. On the one hand, some see it as occurring in the
face of natural genetic selection toward pure selfishness, because societies
support the long-term reproductive success of altruists, even though altruis-
tic behavior itself would be deleterious in a context outside the society.
Thus, Campbell (1975), for example, believes in a “social evolution” toward
altruistic and cooperative norms and morals, one that must be carefully
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guarded against rampant individualism and the consequent genetic success
of those most selfish. Blany (1976) notes that for whatever reason (the selfish
interests of those shaping a society’s beliefs?) women in all societies prefer
men who are altruistic and brave to those who are self-centered and cow-
ardly. So socially trained sexual preference may involve a social breeding
of altruistic traits, again those that might not fare well in a “warre of all
against all.” Finally, Trivers (1971) proposes that altruism is a tactical
advantage due to socially imposed norms of reciprocity.

In contrast, other sociobiologists hypothesize mechanisms by which al-
truism in and of itself may result in genetic propagation, even if not through
direct propagation. Those proposing that such survival works through
“group selection” ultimately benefiting the individual currently (1980) have
few adherents. Many others (e.g. Alexander 1980) have proposed “kin
altruism” as a plausible genetic link to all altruism. People share genes with
their close relatives, and to the degree to which they—even in the celibate
roles of priest and maiden aunt—help relatives survive, they enhance the
probability that their own genes are propagated. Evidence for such kin
altruism is most easily found in a mother’s sacrifice for her children. Hence,
to the degree to which altruistic concern is focused primarily on close kin
(“nepotistic’”) and partially genetically based, it would be expected to in-
crease through genetic selection. Whether such kin altruism would lead to
a general altruistic concern for surrounding people, or for a whole tribe or
society, is a moot question.

This literature does not provide a clear indication of whether altruism is
purely tactical-—nor does any other literature to my knowledge. Neverthe-
less, it may not be limited to tactical concerns, in which case it could be an
important factor in leading people to cooperate in a social dilemma situa-
tion. There is one important proviso: people have to know about the payoffs
to others if altruistic utilities are to be effective. This proviso is not trivial.

CONSCIENCE AND NORMS Even though conscience may often be only
“the inner voice which warns us that someone may be looking” (Mencken,
quoted in Cooke 1955), it has been a powerful force throughout history in
motivating human behavior. People die for it. Tyrants use it to demand
behavior of people that other people believe unconscionable. Desperate
appeals are made to it—sometimes successfully—by potential victims of
aggression.

Hardin (1968, pp. 1246-47) specifically dismisses appeals to conscience
as a means of eliciting cooperative behaviors in social dilemmas. He first
hypothesizes that such an appeal is a “double bind,” because the person
making the appeal may regard the person swayed as a “simpleton.” Not
necessarily so. For if the person making the appeal also has a regard for his
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own “clear conscience” (perhaps as his “only sure reward”), then he is
equally bound. A second argument of Hardin’s confuses morality with
neurotic gmlt and concludes that appeals to conscience are “psychologically
pathogenic” (and may, like everything else, be misused by unscrupulous
individuals).

But Hardin’s is the main discussion of appeals to conscience in the
literature—or at least in the literature which has come to my attention.
Psychologists, economists, political scientists, and sociobiologists do not
tend to use “‘conscience” as an explanatory construct, perhaps because it is
often considered secondary to other factors. But secondary or not, it does
appear to have an important place in determining everyday behavior, and
as one paper to be reviewed in the fourth section of this article suggests, it
may be efficacious in eliciting cooperation.

Norms are somewhere between conscience and coercion. Most norms
that exist may elicit punishment if violated. But norms have the ability to
motivate people in the absence of any threat of censure. If we fight bravely
because we are in Caesar’s Legions, 1t is true that we may be decimated if
we do not. But 1t is not the fear of decimation that leads most of us to fight
bravely. We fight because of what we are. Similarly, people may cooperate
in social dilemmas because of what they are; they are not “the kind of
people” who profit at others’ expense, or who contribute to a holocaust.

THE MATHEMATICAL STRUCTURE
OF DILEMMA GAMES

A game is simply a system of payoffs depending on the combination of
choices made by the players. (An additional “choice” may be made by a
random element that receives no payoff.) In dilemma games, each player
makes one of two choices: D (for defecting) or C (for cooperating). The
payoff to each player depends wholly on his or her choice of D or C and
on the number of other players who choose C or D.

Let D(m) be the payoff to the defectors in an N-person game where m
players cooperate, and let C(m) be the payoff to the cooperators when m
players (including themselves) cooperate. A social dilemma game is charac-
terized by two simple inequalities.

1. D(m) > C(m + 1)

That is, the payoff when m other people cooperate is always higher for
an individual who remains a defector than for one who becomes the m plus
first cooperator (m goes from 0 to N - 1).

2. D) < C(N)
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/" That is, universal cooperation among the N players leads to a greater
payoff than does universal defection.

The statement of condition No. 1 in game theory language is that defec-
tion is a dominating strategy. But if everyone chooses that dominating
strategy, the outcome that results is one that is less preferred by all players
to at least one other (e.g. that resulting from universal cooperation). Since
according to game theory all players should choose a dominating strategy,
the result is termed an egquilibrium. (No player would want to switch his
or her choice.) Because the outcome dictated by the dominating strategy is
less preferred by all players to the outcome of unanimous cooperation, this
outcome is termed deficient. Hence, a dilemma game is one in which all
players have dominating strategies that result in a deficient equilibrium. Two
games developed for experimental research are illustrative.

The “Take Some” Game

Each of three players simultaneously holds up a red or blue poker chip.
Each player who holds up a red chip receives $3.00 in payoff, but each of
the three players including that player is fined $1.00 for that choice. This
is the negative externality. Each player who holds up a blue chip receives
$1.00 with no resultant fine. Three blue chips being held up provides a $1.00
payoff to all players (and a social product of $3.00) while three red chips
being held up provides a zero payoff for all (and a zero social product). At
the same time, however, each player reasons that he or she is best off holding
up a red chip, because that increases the fines he or she must pay by only
$1.00 while increasing the immediate amount received by $2.00 ($3.00 -
$1.00). In effect, the player gets $2.00 from the