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United States District Court
District of Columbia

Citizens United,
Plaintiff,
V. Civ. No. 07-2240 (ARR, RCL, RWR)
Federal Election Commission,
Defendant.

Plaintiff’s Summary Judgment Motion

Citizens United (“ Citizens” moves for summary judgment in itsfavor on Count 1 (Disclosure
Requirements' asappliedtoitsAdsand all communicationsnot the“ functiona equival ent of express
advocacy” under the appeal-to-vote test of FEC v. Wisconsin Right to Life, 127 S. Ct. 2652, 2667
(2007) (“WRTL II"), Count 2 (Disclosure Requirements as applied to Hillary: The Movie), and
Count 3 (Prohibition as applied to Hillary).? Fed. R. Civ. P. 56.

Asto Count 4 (Prohibition as applied to “Questions’ ad), Citizens “agree[d] to dismissal of
Count 4 without prejudice because it presently appearsto be moot.” Doc. 46 at 1 (Pl."sMem. Law
Responding to FEC's Mot. Dismiss Counts 3 & 4), to which the FEC agreed. Doc. 49 at 1.

Asto Count 5 (Prohibition facially), the addition of this count was based on the FEC' sinitial
inability to determine whether the Questions’ ad was prohibited. Now that the FEC has determined

the ad not to be prohibited Citizens considers Count 5 moot. If this jurisdiction permitted the

“Disclosure Requirements” refersto both § 201 (“ Reporting Requirement”) and BCRA
§ 311 (“Disclaimer Requirement”) of the Bipartisan Campaign Reform Act of 2002 (“BCRA”).
The Reporting Requirement is codified at 2 U.S.C. § 434(f). The Disclaimer Requirement is
codified at 2 U.S.C. § 441d(a). See also 11 C.F.R. § 110.11. “Ads” refersto the three adds for
which Citizens United has sought judicial relief herein. “Prohibition” refersto BCRA § 203's
prohibition on corporate € ectioneering communications, 2 U.S.C. 8§ 441b, as limited by FEC v.
Wisconsin Right to Life, 127 S. Ct. 2652 (2007) (“WRTL II").

?Asto Count 3, the FEC hasfiled [FEC] ’s Motion to Dismiss Counts 3 & 4 of the Amended
Complaint (Doc. 43), which has received no ruling.
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dismissal of individud counts, Citizens would dismiss Count 5 without prejudice. As this is
impossible, Citizens hereby advises the Court of itsintent to abandon the count and asks the Court
to consider the count moot and not rule on it.

In support of thismotion, Citizens United filescontemporaneoudy its Memorandum in Support
of Plaintiff’s Summary Judgment Motion, Plaintiff’s Statement of Undisputed Material Facts
(“SUMF"), and Affidavit of David N. Bossie, LCVR 7(h). A draft order isprovided. LCvR 7(c). Oral
argument on this motion is requested. LCvR 7(f).

Respectfully submitted,

/s/ James Bopp, Jr.

James Bopp, Jr., D.C. Bar #C0O0041

Richard E. Coleson*

Jeffrey P. Gallant*

Clayton J. Callen*

Boprp, COLESON & BOSTROM

1 South Sixth Street

Terre Haute, IN 47807-3510

812/232-2434 telephone

812/235-3685 facamile

* pro hac vice motion granted

May 16, 2008 Counsel for Plaintiff
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Introduction

As FEC v. Wisconsin Right to Life, 127 S. Ct. 2652 (2007) (“ WRTL II"),® was an as-applied
challenge to aprovision of the Bipartisan Campaign Reform Act of 2002 (“BCRA"), Pub. L. No.
107-155, 116 Stat. 81, facially uphed in McConnell v. FEC, 540 U.S. 93 (2003), this case also
challenges, as applied, a BCRA provision fadaly upheld in McConnell. While McConnell
facialy uphdd the corporate el ectioneering communications Prohibition, WRTL II limited the
scope of regulable electioneering communications to those meeting both the statutory definition
(2 U.S.C. 8434(f)(3)) and WRTL IT s appeal-to-vote test. 127 S. Ct. at 2667 (“susceptible of no
reasonabl e interpretation other than as an gppeal to vote for or against a specific candidate™).
Those not the “functional equivalent of express advocacy” under WRTL IT' s test are protected
“political speech” or “issue advocacy.” Id. at 2659.

WRTL IT s appeal-to-vote test is the latest application of the constitutional first principle re-
cognized in Buckley v. Valeo, 424 U.S. 1 (1976), that campaign finance lawvs may only regulae
communications that are “unambiguously related to the campaign of a particular federal candi-
date,” id. at 80, i.e., “unambiguously campaign related.” Id. at 81. Buckley expressly applied this
unambiguously-campaign-related requirement to the disclosure of expenditures. Id. at 80. So it
has direct application here. McConnell facialy uphed the “Disclosure Requirements’ (see
Motion a 1 n.1), 540 U.S. at 194-202, but they are unconstitutional as applied to communica-

tions that are not unambiguously campaign related under WRTL IT s test.

*This principal opinion (“WRTL II") is by Chief Justice Roberts (Justice Alito joining). This
opinion states the holding. Marks v. United States, 430 U.S. 188, 193 (1977) (Absent majority
opinion, holding is position taken by those concurring on narrowest grounds.)

*WRTL II uses “political speech” to indicate the protected speech numerous times. /d. at
2659 (twice), 2660, 2664, 2665 (thrice), 2666 (twice), 2669, 2671-74.
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So Citizens United (“ Citizens") seeks declaratory and permanent injunctive relief from the
Disclosure Requirements as applied to (a8) communications that are not unambiguously campaign
related under WRTL IT' s apped-to-votetest, (b) Citizens' Ads,” and (c) Hillary: The Movie. And
Citizens seeks declaratory and injunctive relief from the el ectioneering communication Prohibi-

tion as applied to Hillary: The Movie, which the FEC insistsis not protected under WRTL II.

Facts

The facts summarized here are set out in Plaintiff’s Statement of Undisputed Material Facts
(“SUMF"). Citizens is a nonprofit, ideological corporation. A principal means by which Citizens
fulfillsits purposes is through the production and distribution of documentary films. See SUMF
19 5-9 (information about other films). In January 2008, Citizens released a feature-length
documentary film on Senator Hillary Clinton, entitled Hillary: The Movie, that isbeing shown in
theaters and sold on DV Ds. It includes numerous interviews and scenes of Senator Clinton at
public appearances. It is about 90 minutes in length. It does not expressly advocate Senator
Clinton’s election or defeat, but it discusses her Senate record, her White House record during
President Bill Clinton’s presidency, and her presidential bid. Some interviewees opine on
whether she would make a good president. A compendium book has been published.

When Citizens produced Celsius 41.11: The Temperature at Which the Brain Begins to Die
(responding to Michadl Moore sdocumentary Fahrenheit 9/11) in 2004, it ran national broadcast
ads promoting the film. The original version of the ads had images and sound bites of President
George Bush and Senator John Kerry, but those images and sound bites were deleted due to the

el ectioneering communication Prohibition. Prior to running the ads, Citizens received FEC

*Scripts for the Ads (“Wait,” “Pants,” and “ Questions”) arein Plaintiff’s Statement of
Undisputed Material Facts. SUMF [ 26-28.
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Advisory Opinion 2004-30, stating that its film ads would qualify as el ectioneering communica-
tions and would not be exempt under the Press Exemption.

Citizens intends to fund three television Ads to promote Hillary that will be “€electioneering
communications’ and burdened by the Disclosure Requirements. See 2 U.S.C. § 434(f)(3); 11
C.F.R. 8100.29. Citizens intends to broadcast the 30-second ad “ Questions” on Fox News cable,
and may broadcast it on major television network stations. Citizens intends to broadcast the 10-
second ads “Wait” and “Pants’ on mgjor television network stations, but not on Fox News. The
disclaimer language mandated by FEC rule, see 11 C.F.R. § 110.11, takes about 4 seconds to
narrate, making 10-second ads virtually impossible and 30-second ads difficult to do with sgnifi-
cant time for substantive communication.® The Ads reference www.hillarythemovie.com, which
promotes showings of Hillary in theaters and sales of Hillary on DVD.

Citizens intends to begin broadcasting its ads during electioneering communication periods
when it getsthe relief requested herein. If Senator Clinton becomes the presidential nominee of
her party, Citizens plans to run the Ads on Fox News cable (and possibly other outlets) within 30
days before the Democratic National Committee Convention (the electioneering communication
period is July 29 to August 28, 2008) and within 60 days of the November general dection (the
el ectioneering communication period is September 5 to November 4, 2008). At these times, the
Adswill also meet the el ectioneering communication definition. Citizens believes that these are

the times when the public’ sinterest in Senator Clinton will be at its peak, which isthe key to

®The Disclaimer Requirement mandates (1) a spoken statement that “ Citizens United is
responsible for the content of this advertising” and (2) awritten statement appearing on screen
stating (a) “the name and permanent street address, telephone number or . . . Web address of the
person who paid for the communication,” (b) a statement that the communication is “not
authorized by any candidate or candidates committee,” and (c¢) a“clearly readable” statement that
“Citizens United is responsible for the content of thisadvertising.” 11 C.F.R. § 110.11(a)-(¢).
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maximizing box office and DVD sales for Hillary. Citizensisin the process of making a
documentary film about presidential candidate Senator Barack Obama, which it intends to have
ready for release by June 2008. Citizens will have ads that are substantially similar to the Ads for
Hillary to promote its Senator Obama documentary, but it cannot offer its ads for judicial review
in advance because they are not prepared.’

The Ads may not be prohibited. The FEC concedes that the two 10-second ads fit its
regulatory commercial transaction exception, but says that “Questions’ falls outside the safe
harbor. Doc 33 at 17 (Opp’ n to 2d Mot. for Prelim. Inj.).2 But the FEC concedes that “on
balance” “ Questions” is protected from prohibition under WRTL IT s appeal-to-vote test. Id.° The
Ads remain subject to the Disclosure Requirements because the FEC refused to exclude
€l ectioneering communications that are not unambiguously campaign related under WRTL IT' s
appeal-to-vote test. See http://www.fec.gov/law/law_rulemakings.shtml#ec07 (rulemaking

documentsincluding requests to diminate disclosure for ads protected by WRTL I1).

"They will not be prepared until the movie is completed because they will be based on scenes
from the documentary. Nor can Citizens seek an advisory opinion on these ads because they are
neither begun nor completed and because the FEC is, for the foreseeable future, unable to issue
advisory opinions due to an insufficient number of commissioners. These ads will also be run
during dectioneering communication periods and subject to the Disclosure Requirements.

8Citizens believes that all of the ads meet the requirements of the recently-enacted FEC rule
recognizing a commercial-transaction, safe-harbor exception to the electioneering communica-
tion prohibition because each (a) “[p]roposes a commercial transaction, such as purchase of a
book, video, or other product or service, or such as atendance (for afee) & afilm exhibition or
other event,” 11 C.F.R. 8 114.15(b) (3)(ii); (b) “[d]oes not mention any d ection, candidacy,
political party, opposing candidate, or voting by the general public,” id. at § 114.15(b)(1); and (c)
“[d]oes not take a position on any candidate’s or officeholder’ s character, qualifications, or
fitness for office.” Id. at § 114.15(b)(2).

Seven days ater this suit wasfiled, the FEC was unsure whether the “Questions” was a
protected ad—under its regulatory test or WRTL I’ s apped-to-vote test—and declared that it
needed more time to make up its mind. Doc. 19 at 8 (Opp’n to Mot. for Consol’ n). Seventeen
days later, the FEC finally concluded that the 30-second ad was protected under WRTL I1. Doc.
33at 17 (Opp'nto 2d Mot. for Prelim. In;j.).
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Citizens does not believe that the Disclosure Requirements are constitutiond as applied to
communications that are not unambiguously campaign related under WRTL IT s apped-to-vote
test, including its Ads and Hillary. 1t will neither assume the disclosure burdens nor broadcast its
communications absent the requested judicial relief. If it were to comply with the Disclaimer
Requirement, it would be (a) required to mislead the public by identifying its speech as “€election-
eering” (by compliance with the * el ectioneering communication” Disclosure Requirements),
which the speech is not under WRTL 11, and (b) deprived of valuable time in its short and
expensive broadcast Adswithout constitutiona or congressional authority.'® Adding the
disclaimer would preclude Citizens from running its 10-second ads" and would requireit to
revise its 30-second ad so as to be much less effective for the constitutionally-protected purposes
that it serves. If Citizens were to comply with the Reporting Requirement it would be (1)
required to mislead the public by reporting its speech as “electioneering”; (2) deprived of
valuable time and resources in complying with reporting requirements without constitutional or

congressional authority; and (3) in Citizens' belief based on long experience, subjected to a

%While Citizens relies primarily on constitutional arguments, there is no evidence that
Congress intended to apply the Disclosure Requirements to communications meeting the
el ectioneering communication definition but precluded from the scope of regulable communica-
tions because they are not unambiguously campaign related under WRTL I1.

On November 15, 2007, Club for Growth PAC (“ CFG- PAC") requested an FEC advisory
opinion granting an exemption from disclaimer requirements for 10- and 15-second televised
independent expenditure ads. CFG-PAC stated that the disclaimers “ severdy curtail[]” its speech
as 31.6% to 36.9% of 10-second ads would be consumed by the spoken disclaimer. CFG- PAC
also noted how such short “ TV spots areimportant in the current media landscape with multipli-
cation of viewing choices, increased competition from the Internet, and ever increasing costs.”
CFG-PAC, Advisory Opin. Req., AO 2007-33, available at www. fec.gov (Pending Advisory
Opinion Requests). The request was placed on the agenda for the Commission’s January 24,
2008 meeting. The draft advisory opinion submitted by the FEC Office of General Counsel
argued against the exemption. See FEC Office of General Counsel, Draft AO, Agenda Doc. No.
08-03, available at www. fec.gov (Pending Advisory Opinion Requests). Of course, the FEC
lacks sufficient commissionersto issue aformal advisory opinion.
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substantially reduced number of donors and amount of donations because many potential donors
do not wish to be publicly identified for legitimate reasons. Citizens also believesthat Hillary is
not unambiguously campaign related, but Citizensis chilled from broadcasting the movie

becausethe FEC insiststhat it fails WRTL ITI' s apped-to-votetest.

Argument

Summary judgment “should be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact and
that the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). The undisputed
fact pattern is ssmple—Citizens s chilled from doing communications that would subject it to the
Disclosure Requirements. On the purely legal issues, Citizensis entitled to judgment.

In denying a preliminary injunction, this Court indicated that it did not believe that Citizens
had likely success on the merits. The Court did not accept that, as this Court put it, WRTL II had
“narrowed the permissible scope of what could be considered an el ectioneering communication”
so that communications that are not the functional equivalent of express advocacy under WRTL
1T’ s appeal-to-vote test could not be regulated. Doc. 38 at 11. The points on which the Court
relied are set out next with indications of where the points are addressed. Citizens respectfully
invites the Court to consider these pointsin light of the responses.

First, this Court said that “the only issue in [WRTL II] was whether speech that did not
constitute the functional equivalent of express advocacy could bebanned . . ..” Id. InPart I,
Citizensresponds that WRTL II protected speech that is not “the functional equivalent of express

advocacy,” 127 S. Ct. at 2667—which WRTL II called “political speech” or “issue advocacy,” as

SJ Memo 6
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distinguished from “ campaign speech” or “ express advocacy” *>—employing an analysis that it
expressly applied to disclosure in Buckley, 424 U.S. 1, and that logically extends beyond the
Prohibition at issue in WRTL II to the Disclosure Requirements presently at issue.

Second, this Court sad that McConnell precludes as-gpplied challenges, i.e., while
McConnell *|eft open the issue that was presented in WRTL, reserving it for decison on an as-
applied basis,” the Disclosure Requirements were “ sustained” asto “the *entire range of
electioneering communications.’” Doc. 38 & 11 (citation omitted). In Part II, Citizens responds
that the Supreme Court unanimously rejected just such an argument in Wisconsin Right to Life v.
FEC, 546 U.S. 410 (2006) (“WRTL I') (per curiam), and that the “entire range of electioneering
communications’ does not rightly include those held not to be the functional equivalent of
express advocacy under WRTL IT s appeal-to-vote test. WRTL 11, 127 S. Ct. at 2667.

Third, this Court said that “in the past the Supreme Court has written approvingly of
disclosure provisions triggered by political speech even though the speech itself was constitution-
ally protected under the Fird& Amendment.” Doc. 38 at 11. As may be seen in Part |, no cited case
approves disclosure as to speech that is not unambiguously campaign rel ated.

Fourth, this Court said that Citizens had not provided evidence that there would be “repri-
sals,” sothat it was not within the class of socidly disfavored groups that are free from any
disclosure as to contributors. Doc. 38 at 12. In Part 111, Citizens explains that this statement indi-
cates a misunderstanding of Citizens' argument and that binding precedent recognizes disclosure

costs and requires that they always be considered in strictly scrutinizing disclosure burdens.

Y2Ppolitical speech isused in WRTL II as a synonym for issue advocacy, see supra, n.4, and as
an antonym to campaign speech or express advocacy. See, e.g., 127 S. Ct. at 2659.
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I. All Campaign Restrictions Must Be “Unambiguously Campaign Related”
and Disclosure Provisions and Prohibitions Require Strict Scrutiny.

This Court denied a preliminary injunction in part on the basis that only the Prohibition was
atissuein WRTL II. But WRTL II reaffirmed the Court’ s unambiguously-campaign-rel ated
requirement, which the Supreme Court expressly applied to disclosure of expenditures in
Buckley, 424 U.S. at 80. As discussed at the end of this Part, the unambiguously-campaign-
related requirement was just employed by the Fourth Circuit as the foundation for deciding an
election-law case. That Buckley-WRTL II congtitutional analysis must be applied here.

Consgtitutional analysis should begin with the Constitution, which mandates that “Congress
shall make no law . . . abridging the freedom of speech.” U.S. Const. amend. I. This**guarantee
hasits fullest and most urgent application precisely to the conduct of campaigns for political
office.”” Buckley, 424 U.S. at 15 (citation omitted). If “Congress shall make no law,” how may
government regul ae election-re ated First Amendment activities? Buckley identified the answer
as “[t]he constitutional power of Congress to regulate federal elections.” Id. a 13 (footnote
omitted) (emphasis added) (citing U.S. Const. art. |, § 4).

This authority is self-limiting. If the government tries to regulate speech and association not
clearly related to election campaigns, it goes beyond its authority. Key to Buckley' s analysisisits
question of whether “the relation of the information sought to the purpose of the Act [regulating
elections] may be too remote,” and, therefore, “impermissibly broad.” Id. at 80 (emphasis added).
The Court requires that government restrict its election-related laws to reach only First Amend-
ment activities that are “unambiguously related to the campaign of a particular federal candi-
date,” id. at 80 (emphasis added), in short, “unambiguously campaign related.” /d. at 81.

This unambiguously-campaign-related requirement reaffirms and clarifies an earlier
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formulation of the requirement where the Court established the standard of review as requiring
both “exacting scrutiny” (i.e., strict scrutiny) and “also . . . that there be a‘relevant corrdation’
[footnote omitted] or ‘substantid relation’ [footnote omitted] between the governmental interest
and the information required to be disclosed.” Id. at 64 (emphasis added). This“relevant corrda-
tion” or “substantial relation” was applied by the Court to require that regulated activity must be
“unambiguously related to the campaign of a particular federal candidate.” 7d. at 80.

Buckley applied this requirement to (1) expenditure limitations, id. at 42-44; (2) PAC status
and disclosure, id. at 79; (3) non-PAC disclosure of contributions and independent expendi-
tures,® id. at 79-81; and (4) contributions. /d. at 23 n.24, 78 (“ So defined, ‘ contributions’ have a
sufficiently close relationship to the goals of the Act, for they are connected with a candidate or
his campaign.”). Because Buckley expressly applied this requirement to disclosure of expendi-
tures, id. at 80, it has direct application here.

Buckley employed two teds to implement the unambiguoudy-campaign-related requirement.
First, to implement the requirement for PAC status, the Court created the major purpose test for
“political committees’: “To fulfill the purposes of the Act [i.e., regulating elections| they need
only encompass organizations that are under the control of a candidate or the major purpose of
which is the nomination or election of a candidate. /d. at 79. “Expenditures of candidates and of
‘political committees so construed can be assumed to fall within the core area sought to be
addressed by Congress. They are, by definition, campaign related.” Id. a 79 (emphasis added).
Thistest assures that expenditures are “unambiguously related to the campaign of a particular

federal candidate.” Id. at 80. Second, to implement the requirement as to expenditures, the Court

BAn “independent expenditure’ is an express-advocacy communication tha is not coordi-
nated with a candidate so as to become a contribution. See 2 U.S.C. § 431(17).
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created the express-advocacy test, i.e., whether a communication contains explicit words
expressly advocating the election or defeat of a clearly identified candidate. /d. at 44, 80.

The reason for the requirement and these two derivative testsis twofold. First, they limit
congressional power to the constitutional authority to regulate elections. See id. at 13. Second,
they protect the peopl€’ s core political speech in their sovereign, self-government role, which
must not be burdened. The Court noted a dissol ving-distinction problem as requiring abright,
speech-protective line between (1) “discussion of issues and candidates’ and (2) “advocacy of
election or defeat of candidates”™:

[T]hedistinction between discussion of issues and candidates and advocacy of election or

defeat of candidates may often dissolve in practical application. Candidates, especially

incumbents, are intimately tied to public issues involving legislative proposals and
governmental actions. Not only do candidates campaign on the basis of their positions on
various public issues, but campaigns themsel ves generate issues of public interest. [/d. at

42 (emphasis added).]

The Court elaborated further on the necessity of the bright line—between (1) “discussion,
laudation, [and] generd advocacy” and (2) “solicitation”—to protect issue advocacy:

(W)hether words intended and designed to fall short of invitation would missthat mark is
a question both of intent and of effect. No speaker, in such circumstances, safely could
assume that anything he might say upon the general subject would not be understood by
some as an invitation. In short, the supposedly clear-cut distinction between discussion,
laudation, general advocacy, and solicitation puts the speaker in these circumstances
wholly at the mercy of the varied understanding of his hearers and consequently of
whatever inference may be drawn asto hisintent and meaning. [ ] Such adistinction offers
no security for free discussion. In these conditions it blankets with uncertainty whatever
may be said. It compels the speaker to hedge and trim. [Id. at 43 (emphasis added).]

In FEC v. Massachusetts Citizens for Life, 479 U.S. 238 (1986) (“MCFL"), the Court agan
recognized the unambiguously-campaign-related requirement. First, it applied the express advo-

cacy test to implement the requirement as applied to the prohibition on corporate and union inde-

pendent expenditures at 2 U.S.C. 8§ 441b. MCFL, 479 U.S. at 249. Second, MCFL reiterated the
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major purpose test, which implements the requirement asto PAC status. /d. at 253, 262 (major
purpose test determined by express-advocacy “independent spending”).

The requirement was affirmed in First National Bank of Boston v. Bellotti, 435 U.S. 765
(2978), which held that corporations could not be precluded from making either contributions or
expenditures for or againg ballot initiatives because “[r]eferenda are held on issues, not candi-
dates for public office. The risk of corruption perceived in cases involving candidate elections
simply is not present in a popular vote on apublic issue.” Id. at 790 (citations omitted). The
requirement was affirmed again in Citizens Against Rent Control v. Berkeley, 454 U.S. 290
(1981) (“CARC”), which applied “exacting scrutiny,” id. at 294 (*Placing limits on contributions
which in turn limit expenditures plainly impairs freedom of expression™), to alimit on contribu-
tions to aballot initiative committee and held it unconstitutional because it d[id] not advance a
legitimate governmental interest significant enough to justify itsinfringement of First Amend-
ment rights.” Id. at 298.

In denying preliminary injunction, the present Court relied on MCFL, CARC, and Bellotti for
the proposition that “ the Supreme Court has written approvingly of disclosure provisionstrig-
gered by political speech even though the speech itself was constitutionally protected under the
First Amendment.” Doc. 38 at 11-12. But no case authorizes disclosure of communications that
are not “unambiguously campaign related,” Buckley, 424 U.S. at 81, i.e., not the “functional
equivalent of express advocacy” under WRTL II' s appeal-to-vote test. 127 S. Ct. at 2667. MCFL
spoke approvingly of disclosure of independent expenditures, which are unambiguously-
campaign-related. See 479 U.S. a 252-53 (“ person that during a year makes independent
expenditures”; “unincorporated organizations whose mg or purposeisnot campaign advocacy,

but who occasionally make independent expenditures” (emphass added)). An “independent ex-
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penditure” is an expenditure “expressly advocating the election or defea of aclearly identified
candidate . .. .” 2 U.S.C. 8§ 431(17). This definition is consistent with the express advocacy con-
struction that Buckley imposed on disclosure restrictions in the process of implementing the
unambiguously-campaign-rel ated requirement. 424 U.S. at 80.

Nor does CARC support the idea that the government may regulate transactions that are not
unambiguously campaign related. CARC dealt with contributions to a campaign committee,
which are unambiguously-campaign-related: “ The issue on appeal is whether a limitation of $250
on contributions to committees formed to support or oppose balot measures violates the First
Amendment.” 454 U.S. at 291. Buckley, congtrued “contributions” to meet the unambiguoud y-
campaign-related requirement. See 424 U.S. at 23 n.24, 78.

Bellotti provides no support for regulation beyond the unambiguously-campaign-rel ated
requirement because it dealt with a statute that barred “associationsand . . . corporations. . . from
making contributions or expenditures ‘for the purpose of . . . influencing or affecting the vote,””
435 U.S. at 767-78 (citation omitted), and Buckley construed “‘ contributions' and ‘ expenditures

g

... ‘'for the purpose of influencing” to meet the unambiguoudy-campaign-related requirement,
424 U.S. a 77-81, so that the scope of “contributions” was narrowly limited and “expenditures’
were limited to express advocacy. See supra a 9-10. These cases support Citizens' argument and
provide no authority for regulating core political speech that is neither a contribution nor express
advocacy (nor the functional equivalent of express advocacy under WRTL IT stest).

While McConnell, 540 U.S. 93, declared “the express advocacy restriction . . . an endpoint
of statutory interpretation, not afirst principle of constitutional law,” the express advocacy test

was created to implement the unambiguously-campaign-related requirement, which is afirst

principle of constitutional law. McConnell expressy recognized this by quoting Buckley’s expla-
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nation that the express advocacy construction was done “‘[t]o insure that the reach’ of the disclo-
sure requirement was ‘not impermissibly broad.”” Id. at 191 (quoting Buckley, 424 U.S. at 80).
McConnell aso implicitly endorsed the unambiguoudy-campaign-related requirement when it
stated that “[i]n narrowly reading the FECA provisions in Buckley to avoid problems of vague-
ness and overbreadth, we nowhere suggested that a statute that was neither vague nor overbroad
would be required to toe the same express advocacy line.” Id. at 192. So where arestriction on
First Amendment libertiesis vague or overbroad (for reaching beyond things unambiguously
campaign related) it must toe the express advocacy line,** or its “functional equivalent.” Id. at
206. McConnell’ sfacid upholding of the prohibition on electioneering communications only “to
the extent that [they] . . . are the functional equivalent of express advocacy,” id., is another
reaffirmation of the unambiguoudy-campaign-relaed requirement.®

WRTL II applied the unambiguously-campaign-re ated requirement to eliminate overbreadth

in the regulation of BCRA’s new “electioneering communications’ when it stated its test for

1Since McConnell, several courts have embraced the express advocacy construction as an
indispensabl e tool in dealing with vague or overbroad provisons. For example, the Ninth Circuit
in American Civil Liberties Union of Nevada v. Heller, 378 F.3d 979, 985 (9th Cir. 2004),
followed the Sixth Circuit in endorsing the express advocacy test as the appropriate tool where a
provision is vague and overbroad:

Nevertheless, as stated recently by the Sixth Circuit, McConnell *1eft intact the ability of
courts to make distinctions between express advocacy and issue advocacy, where such
distinctions are necessary to cure vagueness and over-breadth in statutes which regulate
more speech than that for which the legis ature has established a significant governmental
interest.” Anderson v. Spear, 356 F.3d 651, 664-65 (6th Cir. 2004).

See also Center for Individual Freedom v. Carmouche, 449 F.3d 655 (5th Cir. 2006); San Jose
Silicon Valley Chamber of Commerce PAC v. San Jose, N0. 06-0425) (N.D. Cal. Sep. 20, 2006)
(Order Granting PI.’s Mot. for Summ. J. and Den. Defs.” Mot. for Summ. J.).

BMeConnell also expressly recognized the existence of “issue advocacy,” which it described
as “‘discussion of political policy generally or advocacy of the passage or defeat of legislation,’”
id. at 205 (quoting Buckley, 424 U.S. a 48), and of “genuine issue ads’ that it recognized likely
lay beyond Congress' ability to regulate. /d. at 206 n.88. Issue advocacy, i.e., ordinary political
speech, is not unambiguoudy campaign related, as WRTL 11 recognized. See infra.
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functional equivdence: “[A]n ad is thefunctional equivadent of express advocacy only if theadis
susceptible of no reasonable interpretation other than as an appeal to vote for or againg a specific
candidate.” 127 S. Ct. at 2667. WRTL Il reiterated the requirement when it said that the corporate-
form corruption interest does not “extend[] beyond campaign speech.” Id. at 2672 (emphasis
added). WRTL IT' s appeal-to-vote test is the application of the unambiguously-campaign-related
requirement to electioneering communications, just as the express advocacy test was the Court’s
application of the requirement to independent expenditures. In light of WRTL 11, there is no longer
afree-standing “functional equivalent of express advocacy” test, McConnell, 540 U.S. at 206,
because functional equiva ence is now determined by WRTL IT' stest.

WRTL II also reaffirmed that the purpose of the unambiguously-campaign-related require-
ment—and its appeal -to-vote test applying it—is twofold. Negatively, it confines government
within the pale of its constitutional authority to regulate elections. See supra at 10. Positively, it
protects what the Court calls “ political speech” or “issue advocacy.” 127 S. Ct. at 2659. WRTL I1
explained that “[i]ssue advocacy conveys information and educates,” id. at 2667, and reaffirmed
Buckley' s statement that the dissolving-distinction problem, see supra at 10, requires a speech-
protective, bright-line test that resolves all doubtsin favor of free speech:

[W]ehave acknowledged at |east since Buckley . . . that “ the distinction between discussion

of issuesand candidates and advocacy of el ection or defeat of candidates may often dissolve

in practical application.” 424 U.S., at 42. Under thetest set forth above, that isnot enough

to establish that the ads can only reasonably be viewed as advocating or opposing a

candidateinafederal election. “ Freedom of discussion, if it would fulfill itshistoricfunction

in this nation, must embrace all issues about which information is needed or appropriate to

enable the members of society to cope with the exigencies of their period.” Thornhill v.

Alabama, 310 U.S. 88, 102 (1940). Discussion of issues cannot be suppressed simply be-
cause the issues may also be pertinent in an election. Where the First Amendment is

implicated, the tie goes to the speaker, not the censor. [/1d. at 2669.]

Note that what WRTL II referred to as constitutionally-protected “ political speech” or “issue
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advocacy,” see, e.g., 127 S. Ct. at 2659, does not require “focus on legislative issues,” asthe
present Court seemed to believe in itspreliminary injunction analysis. Doc. 38 at 7. Nowherein
WRTL IT s appeal-to-vote test is there any requirement that the communication focus on legisla-
tive issuesin order to be protected “ political speech” or “issue advocacy.” WRTL II did observe, in
applying its appeal-to-vote test to grassroots lobbying, that WRTL’s communications focused on
legidative issues. 127 S. Ct. at 2667. But to make that a requirement for the appeal-to-vote test or
for qualifying as protected “political speech” or “issue advocacy” is to confuse a constitutional
test with the fact-bound application of the test in a particular case. To qualify as protected “paliti-
cal speech,” acommunication needs only to be “speech about public issues more generally, or
‘issue advocacy,” that mentions a candidate for federal office,” id. at 2659, or to “convey[] infor-
mation and educate|],” id. at 2667, or to be a* discussion of issues and candidates’ that falls short
of express “advocacy of election or defeat of candidates.” /d. at 2669 (quoting Buckley, 424 U.S.
at 42). Since WRTL II reaffirmed “‘the fundamental rule of protection under the First Amendment,
that a speaker has the autonomy to choose the content of his own message,’” id. at 2671 (citation
omitted), no restriction may be imposed on what constitutes “political speech” or “issue advo-
cacy.” The speaker is free to engage in its speech without government restriction unless thereisa
constitutionally-cognizable reason and means to restrict it, which there is not if the speech is not
unambiguously campaign related under the Supreme Court’s tests applying that requirement. In
effect, then, “political speech” or “issue advocacy” is defined by the absence of either express
advocacy or WRTL IT' s “ appeal to vote,” not the presence of some topic.

L est there be any doubt as to the necessity of speech-protective lines, WRTL I1 reiterated that
“the benefit of any doubt [goes] to protecting rather than stifling speech,” id. at 2667 (citing New

York Times v. Sullivan, 376 U.S. 254, 269-70 (1964)), “in a debatable case, the tieisresolved in
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favor of protecting speech,” id. at 2669 n.7, and “the benefit of the doubt [goes to] speech, not
censorship.” Id. at 2674. In other words, free speech about public issues, especially political ones,
is so essential to our system of government that it is better to dlow some theoretically-regulable
speech to go unrestricted than to chill public debate. This approach is akin to criminal jurispru-
dence, which finds it better to let some guilty persons go free than to convict innocents, except
that chilling free speech affects not only the lone speaker, but also her hearers and our very system
of government. WRTL II reaffirmed the statement in Ashcroft v. Free Speech Coalition, 535 U.S.
234 (2002), that “*[t]he Government may not suppress lawful speech as the means to suppress
unlawful speech. Protected speech does not become unprotected merely because it resembles the
latter. The Constitution requiresthereverse.’” Id. at 2670 (quoting Ashcroft, 535 U.S. 234 at 255).
To do otherwise would “‘turn[] the First Amendment upside down.’” Id. (citation omitted).

Two post-WRTL II cases further develop the scope of protection for ordinary political speech
in the context of electioneering communications—showing applications of the WRTL II appeal-to-
vote test and the underlying unambiguoudy-campaign-related requirement. In both of these cases,
the FEC and the intervenors (BCRA prime sponsors Sen. McCain et al.) agreed to a stipulated
judgment conceding that the ads at issue were protected political speech under WRTL IT' s test.
WRTL III held the e ectioneering communication Prohibition unconstitutiona as applied to
WRTL’s 2006 Child Custody Protection Act (“CCPA™) advertisement. Wisconsin Right to Life v.

FEC, No. 04-1260, slip op. at 1 (D.D.C. July 23, 2007) (“WRTL III").** The CCPA ad stated the

%The ad stated:

Listen up, parents. Wisconsin requires parental consent before your minor daughter can
have an abortion. But, she can be taken to Illinois for an abortion that is kept secret from
you. Imagine, your daughter can be taken across gate lines for amajor surgical procedure
without your knowledge or consent. The U.S. Senate recently passed a bill to protect
parentsfrom secret abortions. Fortunately, Senator Kohl voted for therightsof parents. But,
sadly, Senator Feingold did not. Y our help is urgently needed because some Senators are
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positions of Senators Feingold and Kohl (the candidate), based on their prior votes, and character-
ized their positions. The other case involved an ad that the Christian Civic League of Maine
sought to run.”” This ad stated the candidates’ position on the issue and characterized that position.
The district court held the el ectioneering prohibition unconstitutional as applied to the ad.
Christian Civic League of Maine v. FEC, No. 06-614, slip op. at 1-2 (D.D.C. Aug. 21, 2007)
(“CCLM"). Consequently, there is now no question that ads stating a candidate’ s position and
criticizing or praising that position may be fully protected political speech.

The unambiguously-campaign-related requirement is the unifying constitutional principle and
analysis of the governing precedents here—Buckley, MCFL, McConnell, and WRTL II. It has been
applied by the Supreme Court as a threshold test—regardless of the level of scrutiny'®*—to assure
that restrictions based on government-asserted interests in regulating elections under Articlel, 84
of the Constitution are closely and clearly related to that authority. See, e.g., Buckley, 424 U.S. at
80-81. It has been applied to determine whether the Government has a sufficient interest. See

WRTL II, 127 S. Ct. at 2667 (“This Court has never recognized a compelling interest in regulating

holding up further action on the bill. Please call Senators Kohl and Feingold at 202-224-
3121 and urge them to stop efforts by the Senate Democratic |eadership to hold up a bill
which will prevent secret abortions. That's 202-224-3121.

The ad stated:

Our country stands at the crossroads—at the intersection of how marriage will be defined
for future generations. Marriage between aman and awoman has been challenged across
this country and could be declared unconstitutional at any time by rogue judges. We must
safeguard the traditional definition of marriage by putting it beyond the reach of dl
judges—bywritingitintotheU.S. Constitution. Unfortunately, your senatorsvoted agai nst
the Marriage Protection Amendment two years ago. Please call Sens. Snowe and Collins
immediatdy and urge them to support the Marriage Protection Amendment when it comes
to avote in early June. Call the Capitol switchboard at 202-224-3121 and ask for your
senators. Again, that’s 202-224-3121. Thank you for making your voice heard.

A s noted, supra at 9, Buckley applied the unambiguously-campaign-re ated requirement to
the definitions of contributions, expenditures, and political committees in both prohibition and
disclosure contexts.
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ads, like WRTL's, that are neither express advocacy nor its functional equivalent.”), 2672 (corpo-
rate-form corruption interest does not “extend[] beyond campaign speech”), see also McConnell,
540 U.S. at 167, 170 (First Amendment activity must “benefit directly federal candidates’ for cor-
ruption interest to exist under intermediate scrutiny). And any tailoring analysis asto the relation
of arestriction to the governmental interest in regulating corruption relating to elections must lo-
gically establish that the restriction has a close and clear nexusto elections. Cf. Buckley, 424 U.S.
at 80 (“too remote” statement may be viewed as either a threshold test or as atailoring analysis).
The unambiguously-campaign-related requirement mandates that the Disclosure Require-
ments not be applied to ordinary “political speech,” WRTL II, 127 at 2659, because such speech is
not unambiguously campaign related. WRTL II requires that ordinary political speech—communi-
cations that are neither express advocacy nor its functional equivalent under the apped-to-vote
test—must be free from all electioneering communication “ regulation,” not just the electioneering

communication prohibition.” From theway that WRTL II was decided, it is clear that the Court

BWhileit istrue that only the Prohibition was at issue in WRTL 11, the opinion consistently
employed broader terminology consistent with the application of the unambiguously-campaign-
related requirement that was occurring, repeatedly stating that ads that are not the functional
equivalent of express advocacy under the appeal-to-vote test are to be free from both “restriction”
and “regulation.” See WRTL II, 127 S. Ct. at 2671 (“we reject the contention that i ssue advocacy
may be regulated because express dection advocacy may be’); id. (“A corporate ad expressing
support for the local football team could not be regulated on the ground that such speech isless
“core” than corporate speech about an election”); id. (* This Court has never recognized a
compelling interest in regulating ads, like WRTL's, that are neither express advocacy nor its
functiona equivalent. The Digtrict Court below considered interests that might justify regulating
WRTL’ sads here, and found none sufficiently compelling. We reach the same conclusion™); id.
at 2664 (“BCRA survives strict scrutiny to the extent it regulates express advocacy or its
functional equivdent”); id. at 2672 (“Issue ads like WRTL’s are by no means eguivalent to
contributions, and the quid-pro-quo corruption interest cannot justify regulating them”); id.
(“such a prophylaxis-upon-prophylaxis approach to regulating expression is not consistent with
strict scrutiny”); id. at 2673 (“the interest recognized in Austin as justifying regulation of
corporate campaign speech and extended in McConnell to the functional equivalent of such
speech has no application to issue advocacy of the sort engaged in by WRTL"); id. at 2672 (“to
judtify regulation of WRTL’s ads, thisinterest must be stretched yet another step to ads that are
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was deciding the case based on the nature of the communication (which has broad ramifications),
not the nature of WRTL (which would apply only in the Prohibition context). The Court could
have ruled for WRTL based on (1) the nature of WRTL, (2) the nature of the funds used, or (3)
the nature of the ads. The Court chose to decide on the basis of the nature of the ads, dthough dl
three options were argued.® A decision based on the nature of WRTL or of its funds would
necessarily have addressed the applicability of the corporate-form interest, i.e., whether there
could be aprohibition.”* WRTL IT' s decision based on the nature of the ads addresses the proper
scope oOf the electioneering communication, i.e., are these ads the functional equivaent of express
advocacy, which is unambiguously campaign related? WRTL argued that its ads were not the
functional equivalent of express advocacy. The Court agreed. Even when WRTL II addressed the
corporate-form interest, it did so based on the nature of WRTL’s ads, not the nature of WRTL.:
“We hold that the interest recognized in Austin [v. Mich. State Chamber of Commerce, 494 U.S.

652 (1990),] asjustifying regulation of corporate campaign speech and extended in McConnell to

not the functional equivalent of express advocecy.”); id. at 2659 (“We further conclude that the
interestsheld to justify restricting corporate campaign speech or its functional equivalent do not
judtify restricting issue advocacy”); id. (“we have recognized that the interests held to justify the
regulation of campaign speech and its “functional equivalent” might not apply to the regulation
of issue advocacy”) (citations and quotations omitted); id. at 2671 (“That a compelling interest
justifies restrictions on express advocacy tells us little about whether acompelling interest
justifiesrestrictions on issue advocacy”).

?The nature of WRTL was argued in the Brief of Family Research Council, Free Market
Foundation, and Home School Legal Defense Association as Amici Curiae in Support of
Appellee, WRTL 11, 540 U.S. 93, prepared by the Stanford Constitutional Law Center, which
argued that al nonprofits should be exempted from the € ectioneering communication prohibi-
tion because the government had no corporate-form interest as applied to nonprofits. The nature
of the funds that WRTL proposed to use for its ads, if necessary to obtain judicial relief, was
raised in Count 11 of WRTL’s complaint, which offered to use funds from a separate bank
account containing only funds raised for the purpose from individuals, which option would have
eliminated the corporate-form interest.

“0Only corporations (and unions for parity) are prohibited from making el ectioneering
communications, based on the corporate-form interest. See McConnell, 540 U.S. at 205.
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the functional equivalent of such speech has no application to issue advocacy of the sort engaged
inby WRTL.” WRTL II, 127 S. Ct. at 2673 (emphasis added). So although WRTL II never
formaly construed the actual statutory definition of “€lectioneering communication” at 2 U.S.C.
§ 434(f)(3),# its analysis went to the permissible scope of “ €l ectioneering communication,”
employing the unambiguously-campaign-reated requirement that Buckley employed in the
expenditure disclosure context. Since the unambiguously-campaign-related requirement is not
limited to the Prohibition context, and arose in the disclosure context, there is no reason to limit
WRTL IT' s appeal-to-vote construction of the scope of “éectioneering communication” to the
Prohibition context. So all statutes concerning “ electioneering communications’ should be limited
to the permissible scope established by WRTL 11, i.e, to communications that are the functional
equivalent of express advocacy under WRTL IT s apped-to-votetest. Ordinary political speech is
not unambiguously campaign related and must be exempted from all regulation.

In North Carolina Right to Life v. Leake, __ F.3d __, No. 07-1438, 2008 WL 1903462 (4th
Cir. May 1, 2008), afederal appellate court has recently applied the unambiguously-campaign-
related requirement in a cogent, extended analysis that provides guidance for the present applica-
tion of it. Leake dealt with both the express advocacy test and the major purpose test, as governing
applications of the unambiguously-campaign-related requirement. Leake expressly anchored its
analysisin Buckley' s requirement that “ campaign finance laws may constitutionally regulae only

those actions that are ‘ unambiguously related to the campaign of aparticular . . . candidate.”” 2008

ZWRTL II would not be expected to construe phrases of the el ectioneering communication”
definition /I because McConnell decided that the “definition of * electioneering communication’
raises none of the vagueness concerns that drove our analysisin Buckley,” 540 U.S. at 194, and
upheld the provisionsfacially. Id. at 201-02, 207. There were no vague phrases such as “relative
to” and “purpose of influencing” that Buckley construed to require express advocacy, as
McConnell noted. Id. at 191 (citations omitted).
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WL 1903462, at *5 (quoting Buckley, 424 U.S. a 80). The Fourth Circuit first applied this
requirement to the question of “whether North Carolina s method for determining if a communi-
cation ‘supports or opposes the nomination or election of one or more clearly identified candi-
dates’ unconstitutionally regulatesissue advocacy.” Id. at * 3. The court noted that the Supreme
Court has only recognized two categories of communications meeting the unambiguoud y-
campaign-related requirement, namely, express advocacy and the functional equivalent of express
advocacy as determined under WRTL IT s appeal-to-vote test. Id. at *5-7. Noting that the sup-
port/oppose test at issue fit neither category, the court held it unconstitutional for “stray[ing] too
far from the regulation of electionsinto the regulation of ordinary political speech,” whichis
“democracy’ s lifeblood.” 7d. at *8. The court wrote that only the Supreme Court’s two carefully
defined categories (express advocacy and its functional equivalent) “struck [the proper] balance”
and “ensured that potential speakers would have dear notice as to what communications could be
regulated, ensuring that political expression would not be chilled.” /d. Deciding that the sup-
port/oppose test was not amenable to the saving “express advocacy” construction, id. a *8-9, the
Fourth Circuit held that the support/oppose provision “* unquestionably chill[s] a substantial
amount of political speech’ and declar[ed] the statute unconstitutionally overbroad and vague” on
itsface. Id. at *9 (quoting WRTL II, 127 S. Ct. at 2666).

Leake next considered North Carolina’ s PAC definition, which in relevant part imposed PAC

W ” e ”

burdens on groups making or receiving “‘ contributions'” or making “‘expenditures” and having

“‘amajor purposeto support or oppose the nomination or election of one or more clearly
identified candidates.’” Id. at * 10 (citation omitted). The Fourth Circuit’'s “analysis. . . beg[an] at
precisely the same point,” i.e., Buckley’ s unambiguously-campaign-related requirement, id. at *11,

which it held requires that the test for PAC status be “the major purpose,” not “a major purpose,”
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of the organization. Id. Thistest “is best understood as an empirical judgment as to whether an
organization primarily engages in regulable, election-related speech,” which “ensure[s] that the
burdens facing a political committee largely f[a]ll on election-related speech, rather than on pro-
tected political speech.” Id. The Leake decision also contains a helpful discussion of the constitu-
tional first-principles underlying the unambiguously-campaign-rel ated requirement.

In addition to the unambiguously-campaign-related requirement, strict scrutiny governs the
constitutional analysisin the present case. Buckley required “exacting scrutiny” of disclosure
provisions, 424 U.S. at 64, which it referred to as the “strict test,” id. at 66, and by which it meant
“strict scrutiny.” See WRTL 11, 127 S. Ct. at 2669 n.7 (Buckley' s use of “exacting scrutiny,” 424
U.S. at 44, was “strict scrutiny.”); see also McIntyre v. Ohio Elections Commission, 514 U.S. 334
(1995) (disclaimer case) (“When alaw burdens core political speech, we apply ‘ exacting scru-
tiny,” and we uphold therestriction only if it is narrowly tailored to serve an overriding state
interest. See, e.g., [First National Bank of Boston v. |Bellotti, 435 U.S. [765], 786 [(1978)].”);
Bellotti, 435 U.S. at 786, 795 (“exacting scrutiny” is strict scrutiny).?

In sum, this case is governed by the Buckley-WRTL II analysis, which requires that campaign
finance laws reach only communications that are unambiguously campaign related. In the
€l ectioneering communication context, this requirement is only met by communications tha both
fit the statutory definition and are the functional equivalent of express advocacy under WRTL IT's
appeal-to-vote test. The burden is on the government to justify the Disclosure Requirements by
proving both that Congress has a compelling interest in regulating speech that is not unambigu-

ously campaign related and that the Disclosure Requirements are narrowly tailored to such an

BMcConnell s use of “ important state interests” in itsfacial analysis of the Disclosure
Provisions, 540 U.S. at 196, is not to the contrary because it was simply using a synonym for
what were necessarily “compelling state interests’ since Buckley employed strict scrutiny.
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interest—all as applied to the communications at issue here. And the FEC has the burden of
proving that Hillary is unambiguously campaign related under WRTL IT' s apped -to-votetest so
that it may be prohibited.

I1. McConnell Did Not Preclude As-Applied Challenges.

In its memorandum denying preiminary injunction, this Court said that McConnell precluded
as-applied challenges to the Disclosure Requirements, i.e., while McConnell *eft open the issue
that was presented in WRTL, reserving it for decision on an as-applied basis,” the Disclosure
Requirements were “sustained” asto “the ‘entire range of electioneering communications.’
Citizens' s advertisements obviously are within that range.” Doc. 38 at 11 (citation omitted).

The Supreme Court unanimously regected just such an argument in WRTL I, 546 U.S. 410. In
that case, the FEC had also urged that certain language in McConnell precluded all as-applied
challenges to the electioneering communication Prohibition. The Court, within aweek of oral
argument, reversed:

We agree with WRTL that the District Court misinterpreted the relevance of our

“uphold[ing] all applications of the primary definition” of electioneering communications.

[540 U.S] at 190, n. 73. Contrary to the understanding of the District Court, that footnote

merely notes tha because we found BCRA’s primary definition of “electioneering

communication” facialy valid when used with regard to BCRA' s disclosure and funding
requirements, it was unnecessary to consider the constitutionality of the backup definition

Congress provided. 7bid. In upholding 8 203 against afacial challenge, wedid not purport

to resolve future as-applied challenges. [546 U.S. at 411-12.]

The Court did so in the face of (a) the FEC s argument that the logic of the electioneering
communi cations prohibition precluded exceptions and (b) broadly-worded facid-analysis
language in McConnell to the effect that the Court had “uph[eld] stringent restrictions on all

election-time advertising that refers to a candidate because such advertising will often convey [a]

message of support or opposition.” 540 U.S. at 239 (emphasisin origina). Such broad language
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about “all” electioneering communications being subject to prohibition because some were
unambiguously campaign related did not mean that the Court would not protect ordinary political
speech, or issue advocacy, in an as-goplied challenges.

WRTL I may, in fact, be viewed in the context of the Roberts Court’ s encouragement of as-
applied challenges. See, e.g., Gonzales v. Carhart, 127 S. Ct. 1610 (2007) (upholding federal
partial-birth abortion ban; “In these circumstances the proper means to consider exceptionsis by
as-applied challenge.”); Washington State Grange v. Washington State Republican Party, 128 S.
Ct. 1184 (2008) (upholding Washington’s open primary system against facial challenge but
leaving open “as applied challenge[s]”); Crawford v. Marion County Election Board, 128 S. Ct.
1610 (2008) (insufficient evidence to sustain facial challenge to Indiana’ s voter identification
law). The Supreme Court has, of course, dlowed greater flexibility in bringing facial challenges,
such as McConnell, in the First Amendment context, but this special solicitude for First Amend-
ment cases hei ghtens the ability to bring as-applied chalenges rather than reducing the possibility.

WRTL II reiterated the Court’ s rejection of the notion that “McConnell |eft *no room’ for as
applied challenges,” 127 S. Ct. at 2659 (citation omitted), and protected issue advocacy by
applying the appeal -to-vote test to implement the unambiguously-campaign-related requirement
as applied to the electioneering communication Prohibition. 7d. a 2667. Therefore, any broadly-
worded facial-analysis language in McConnell’ s discussion of the Disclosure Requirements means
neither that the present as-applied claim is precluded nor that it has already been decided by the
logic of McConnell. Moreover, McConnell itself warned against an overbroad reading of the
language of aparticular case: “We have long rigidly adhered to the tenet never to formulate arule
of constitutional law broader than is required by the precise facts to which it is to be applied for

the nature of judicial review constrains us to consider the case that is actually before us,” 540 U.S.
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at 192 (citation and quotation indicators omitted).

McConnell did not “purport to resolve future as-applied challenges’ with regard to the
present challenge, which is based on the proper scope of the same * €l ectioneering communica-
tion” definition in the disclosure context. McConnell’ s facia upholding of the Disclosure
Requirements as to the “entire range of electioneering communications’ does not rightly include
those held not to be the functional equivalent of express advocacy under WRTL IT s apped-to-vote
test. WRTL 11, 127 S. Ct. at 2667. McConnell' s analysis of the Disdosure Requirements did not
even address the distinction between ads that are the functional equivalent of express advocacy
and “political speech” or “issue advocacy,” let alone decide whether Congress could require
disclosure as to communications that are not truly electioneering. But from the discussion in Part
I, it isclear that, after WRTL IT' s narrowing of the scope of regulable “electioneering communica-
tions,” McConnell s upholding of the Disclosure Requirements for electioneering communica-
tions should now apply only to ads that are truly the functional equivalent of express advocacy
under WRTL IT s appeal-to-vote test. Finally, it is doubtful that Congress ever intended that
disclosure be required beyond whatever scope the Supreme Court might impose on “€electioneer-
ing communication” to save it from overbreadth.

I11. Disclosure Imposes Substantial Burdens.

As noted in the Introduction, this Court said that Citizens had not provided evidence that
there would be “reprisals,” so that it was not within the class of socialy disfavored groups that are
free from any disclosure asto contributors. Doc. 38 at 12. Asthe FEC was urging this interpreta-
tion of what Citizens was asserting, it is not surprising that the Court might think that this was
Citizens' argument, but it is not. Citizens only challenges here disclosure as to communications

that are not unambiguously campaign related, not as to those that are. Citizens believes that it and
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its donors must be free of any burden for choosing to associate for the purpose of amplified,
collective speech that is not unambiguously campaign related under WRTL IT s apped-to-vote test.

Citizens asserts that disclosure imposes its own unique burdens that are real and recognized
in precedent as always essential to the constitutional analysis of any disclosure provision. Among
these are fear of reprisal and areduction in donors and donations. So no court should apply
cursory review because only “mere” disclosureis at issue. In fact, Buckley rejected any notion that
“mere” disclosure imposes no substantial First Amendment burden by subjecting the expenditure
disclosure provision at issue in that case to strict scrutiny. See supra at 22.

And Buckley plainly recognized the inherent burdens of compelled disclosure on freedom of
speech and association: “We have long recognized that significant encroachments on First
Amendment rights of the sort that compelled disclosure imposes cannot be justified by a mere
showing of some legitimate governmental interest.” Buckley, 424 U.S. at 64 (emphasis added).
“The Court’ s decisons involving associationd freedoms establish that the right of association isa
‘basic constitutional freedom’ (citation omitted) that is‘ closely allied to freedom of speech and a
right which, like free speech lies at the foundation of afree society.’” Id. at 25. Buckley recog-
nized this concern as inherent in compelled disclosure (whether or not it risesto the level of
harassment proven by certain historically unpopular groups to wholly exempt them from disclo-
sure) because “compelled disclosure, in itself, can seriously infringe on privacy of association and
belief guaranteed by the First Amendment.” /d. at 64 (emphasis added). Buckley recognized an
inherent risk of a*“deterrent effect,” id. at 65, and the fact that disclosure isinherently an “inva-
sion of privacy.” Id. at 66. And Buckley concluded its strict scrutiny of the disclosure provisions at
issue by expressly repeating these inherent burdens and stating that they must be considered in the

constitutional analysis when considering disclosure:
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It is undoubtedly true that public disclosure of contributions to candidates and political
parties will deter some individuals who otherwise might contribute. In some instances,
disclosure may even expose contributors to harassment or retaliation. These are not
insignificant burdens on individual rights, and they must be weighed carefully against the
interests which Congress has sought to promote by this legidation. [/d. at 68 (emphasis
added).]

And Chief Justice Burger responded to this statement of the majority with examples:
Examples come readily to mind. Rank-and-file union members or rising junior executives
may now think twice before making even modest contributions to a candidate who is
disfavored by the union or management hierarchy. Similarly, potentia contributorsmay well
declinetotakethe obviousrisksentailed in making areportablecontribution to the opponent
of a well-entrenched incumbent. This fact of political life did not go unnoticed by the
Congress.

“Thedisclosure provisionsreally havein fact madeit difficult for chal lengers to challenge

incumbents.” 120 Cong. Rec. 34392 (1974) (remarks of Sen. Long). [Buckley, 424 U.S.

at 237 (Burger, C.J., concurring in part and dissenting in part).]

In MciIntyre, 514 U.S. 334, the Supreme Court again recognized the reality of disclosure
burdens: “The decision in favor of anonymity may be motivated by fear of economic or official
retaliation, by concern about social ostracism, or merely by a desireto preserve as much of one's
privacy as possible.” Id. at 342-43. “On occasion, quite apart from any threat of persecution, an
advocate may believe her ideas will be more persuasive if her readers are unaware of her
identity.” Id. at 343.

In 2003, the D.C. Circuit accepted affidavits from labor organizations stating “that releasing
the names of hundreds of volunteers, members, and employees will make it more difficult for
the organization to recruit future personnel” against the FEC assertion that this was “ specul a-
tive,” AFL-CIO v. FEC, 333 F.3d 168, 176 (D.C. Cir. 2003), applied strict scrutiny, id., and
stopped release of this (and other) information by striking down an FEC rule requiring public

release of al investigation materials upon conclusion of an investigation. Id. at 179.

So Citizens does not have to prove disclosure burdens because they are already recognized
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as amatter of law in binding precedent. However, Citizens has provided an illustration of the
disclosure costs dready recognized and afirmed its reasonable beief that it will be subject to
similar loss of donors and donations and that retaliation is a concern—in addition to the inherent
“invasion of privacy.” Inthe Amended Verified Complaint, Citizensillustrated the concern that
donors may be subject to various forms of retaliation by political opponents with a news account
particularly relating to President and Senator Clinton. Doc. 22 at 23 (SUMF §] 35). Citizens
President also verified that the Disclosure Requirements “will, in Citizens United' s belief based
on long experience, substantially reduce the number of donors and amount of donations to
Citizens United because many potential donors do not wish to be publicly so identified for a
variety of legitimate reasons.” Id. at 127 (SUMF { 39).

Evidence of such burdens was put in the McConnell record by the National Rifle Associa
tion, the Associated Builders and Contractors, the Associated General Contractors of America,
the U.S. Chamber, and the ACLU. McConnell v. FEC, 251 F. Supp. 2d 176, 227-29 (D.D.C.
2003) (per curiam). The evidenceranged from large numbers of contributions at just below the
disclosure trigger amount, to vandalism after disclosure, to non-contribution because of
concerns about a group’s ability to retain confidentiality, to concerns about employers, neigh-
bors, other business entities, and others knowing of support for causes that are not popular
everywhere and the results of such disclosure. /d.

A 2003 law review article provides many helpful insights into the privacy costs of disclo-
sure, including autonomy and dignity costs and a chilling effect. William McGeveran, Mrs.
Mclintyre’s Checkbook: Privacy Costs of Political Contribution Disclosure, 6 U. Pa. J. Const. L.
1 (2003). The author noted the popularity of disclosure provisions * despite two countervailing

trends.” Id. a 2. “First, isthe rising concern in nearly every other area of the law about informa-
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tion privacy.” Id. Second, are “recent Supreme Court decisions about anonymous political
activity.” Id. at 3 (citing, inter alia, Mcintyre, 514 U.S. 334). The article concluded that
“excessive disclosure is an unwise policy,” id. at 7, noting that everything has changed with the
glut of readily-searchable, digitized information:

Because of combined cultural and technological forces, we now live in an age when

everyone from prospective employers to prospective dates conducts do-it-yourself back-

ground checks with Internet search engines. Dramaticaly increased computerization has
created digitized archives of personal data that are larger, more publicly accessible, and
more easly searched and anayzed than ever before. In the lagt five years, campaign
contribution disclosure suddenly joined the trend of online compilation and avail ability.
this change in technology qualitatively transformed the nature of disclosure laws. No
longer can a contributor assume that disclosed information is unlikely to be seen by

anyone. Thelaw remains the same, but its effect is entirely different. [/d. at 11-12.]

The same article identified “two intertwined privacy costs’ of disclosure. /d. at 16. “The
concrete costs occur when disclosure leads to specific negative results for the contributor.” /d.
“Individuals a'so have adirect but abstract interest in shaping their identity in the world, rooted
in rights of dignity and autonomy.” Id. Among the concrete costs, the author notes that disclo-
sure could “bear negative consequences on many professions. Those who rely on trust and
identification with others to do their work—such as ministers, psychotherapists, or school-
teachers—may find their rol es undermined if congregants, patients, or parents know and judge
their personal political activity.” Id. Journalists, judges, and gays in the military are others who
are mentioned in the article as persons for whom “ professional penalties [resulting from
disclosure] are asignificant deterrent against contributing for persons with few other options for
political expression.” /d. at 17-18. “ The conversion of political information to unwanted
commercial purposes’ is another problem detailed. /d. at 18. The author cites Charles Fried for

the argument “that the formation of relationships, an essential aspect of autonomy, requires that

an individual control the selective revelation of personal information to others.” Id. at 19
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(citation omitted). And the article notes that “the fragmentary information derived from
disclosure reports could be quite misleading,” citing examples of giving to a conservative
religious group to support one, but not all, of its agenda items or giving “to alibera Democrat
because your brother went to school with him.” Id. (citation omitted).

The same 2003 article notes that “[t]here is very little empirical evidence to determine how
often or how much the prospect of disclosure discourages would-be campaign contributors,” but
goes on to note that “the Supreme Court’ s anonymity cases require virtually no empirica
showing.” Id. at 21 (citations omitted). And the author notes that the chilling would fall
disproportionately on “unpopular or unconventional” causes, id. at 22, and that “[r]obust public
debate costs money,” id. at 23, so that such causes would be shut out of the debate.

In a 2007 article, Bradley Smith, former FEC Chairman, argued for raising the level at
which contributor disclosure is required, because of the“invasion of privacy,” the risk of
“retaliations by vengeful politicians,” and because “mandatory disclosure at low levels may
actually decrease whatever utility disclosure generally has.” Bradley A. Smith, 4 Moderate,
Modern Campaign Reform Agenda, 12 NEXUS 3 (2007).

Also in 2007, the Ingtitute for Justice commissioned a public opinion survey that fills the
empirical evidence gap noted above and provides valuable illustrations of the burdens of
disclosure in the context of ballot initiatives. See Dick M. Carpenter |1, Disclosure Costs:
Unintended Consequences of Campaign Finance Reform (2007) (available at http://www.ij.org/
publications/other/disclosurecosts.ntml). A central finding was that disclosure is popular “for
thee, but not for me.” Id. at 7. Fifty-six percent of respondents objected to having their name and
address posted on the Internet as a contributor, and seventy-one percent objected to having their

employer’s name listed. /d. Sixty percent said they would think twice about contributing if their
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name and address would be disclosed, and forty-nine percent said the same if their employer
were reported. /d. Numerous individua comments are included in the report, such as*| would
never want my employer to know who | give money to” and “Because that would jeopardize my
job.” Id. at 9.

Brian Dougherty has written two articles on disclosure costs that were published online at
www.reason.com. In the first he wrote of the unintended consequences of California’ s post-
Watergate Politica Reform Act, which mandated severe discl osure burdens. Brian Dougherty,
Disclosure Flaw, reasononline, Mar. 1996 (available at http://www.reason.com/news/printer/
29856.html). “Twenty years later,” he wrote, “the same law is being used to strike at private
citizens who attempted to discipline a powerful politician they considered arrogant and corrupt.”
Id. at 1. According to the article, California had just imposed an $808,000 fine (the largest ever)
on Russell Howard and Steve Cicero (president and treasurer) of Californians Against Corrup-
tion, asmall grassroots organization that only spent $103,091 in an unsuccessful effort to, inter
alia, oust by recall apowerful state senator whom they considered to be corrupt. In the flurry of
activity and with few resources, CAC had trouble keeping up with the reporting of the name,
address, occupation, and employer of anyone contributing over $100. The information was
always requested, but contributors did not always follow up with the needed information.
Cdlifornia s Fair Poalitical Practices Commission levied the maximum $2,000 per violation for
each failure to provide a piece of the required information, even though the total was about eght
times the total amount spent and most of the contributors addresses were provided on copies of
the checks given to the FPPC. The FPPC seemed unfazed by the fact that the second and third
largest fines before ($772,000 and $447,500) involved money laundering, not a nonpartisan

recall campaign. These two citizens lacked the funds to even come close to paying the outra-
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geous fine, and one of them was quoted as saying that the “ prerequisites for the exercise of First
Amendment rights [were] extremely complicated” and burdensome.

In another article, Dougherty returned to the same subject after the passage of BCRA,
recounting the CAC’ s travails. Brian Dougherty, How campaign finance law hurts participation
in politics, reasononline, Apr. 2001 (available at http://www.reason.com/news/printer/
32341.html). He added the information that “[t]he FPPC explicitly stated as an aggravating
factor that Howard told a newspaper reporter that ‘the little guy can’'t participate[in politics]
without running afoul of technical violations.”” Id. at 2. Dougherty put these disclosure costs in
perspective: “Anyone who believe there istoo much political influence by wealthy interests and
not enough by citizens should think about the fate of Howard and Cicero and ask themselves:
Can there be anything good about laws that take away everything a citizen has merely because
he didn’t file paperwork on time with the government?’ /d. at 3. The author added that “Howard
and Cicero thought that in Americaif you wanted to get involved in politics, you werefree to
get involved. They didn’t realize that you would have to satisfy a complicated and picayune set
of government paperwork requirements at risk of your entire future to do so.” 1d.

So thereisno “mere” disclosure. The costs are real and recognized and must be considered
in the strict scrutiny of the Disclosure Requirements. While some reasonable level of disclosure,
with reasonable enforcement penalties, may be constitutionally permissible as to First Amend-
ment activity that is unambiguoudy campaign related, thereis no constitutional warrant to
impose these real burdens on citizens engaging in communications that are clearly not unambig-
uously campaign related under WRTL IT' s apped-to-votetest. Citizens must be free to partici-

pate robustly, without limit, and without a second thought in ordinary political speech.
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IV. The Disclosure Requirements and Prohibition Are Unconstitutional as Applied.

For the reasons stated below, neither Citizens' Ads nor Hillary: The Movie are unambigu-
ously campaign related under WRTL IT s appeal-to-vote test. So they are ordinary political
speech that may not be regulated or restricted.

A. The Ads Are Not Unambiguously Campaign Related.

As noted above, supra at 4, the FEC has already acknowledged that none of the Ads
contains an appeal to vote under WRTL IT stest. Necessarily then, they are not unambiguoudy
campaign related. So Congress lacks authority to regulate them by imposing the Disclosure
Requirements. The Disclosure Requirements “do[] not advance a legitimate governmental
interest significant enough to justify [their] infringement of First Amendment rights.” CARC,
454 U.S. at 298. The Disclosure Reguirements are unconstitutional as applied to these Ads and
any communications that meet the statutory electioneering communication definition but are
“susceptible of [a reasonable interpretation other than as an gppeal to vote for or against a
specific candidate.” WRTL 11, 127 S. Ct. at 2667.%

B. Hillary Is Not Unambiguously Campaign Related.

Asset out in briefing opposing /[FEC] ’s Motion to Dismiss Counts 3 & 4 of the Amended
Complaint (Doc. 43), Citizens documentary movie is dso not unambiguously campaign related.
Therefore it may neither be prohibited (Count 3) nor subjected to the Disclosure Requirements
(Count 2). Both the Prohibition and Disclosure Requirements are unconstitutional as goplied to

the documentary because:

#Whileit is not necessary to decide the present case, the court should note that in the context
of commercial transactions there are particular problems with reporting donors because both
sales and investments may generate income to the sponsoring corporation that would be
reportable as contributions, although those buying products or making investments have no
connection whatever to elections.
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*  Hillary: The Movie contains no words constituting an “appeal to vote for or against a
specific candidate,” asrequired by WRTL 11, 127 S. Ct. at 2667 (emphasis added);

*  Hillary “may reasonably be interpreted as something other than as an appeal to vote for or
against a specific candidate,” id. at 2670 (emphasis added), i.e., it isafull-length documen-
tary movie (shown in theaters and sold on DV D) that is the functional equivalent of a book,
not of the “ads” that were the target of BCRA and constituted the evidence considered in
McConnell, 251 F. Supp. 2d 176, and McConnell, 540 U.S. 93;

» thechallenged provisions are unconstitutional as applied to afull-length movie that isthe
functional equivalent of abook, not an “ad.”

In their argument for dismissing Count 3, FEC counsel argued that this Court “noted” that
Hillary “isthe functional equivalent of express advocacy,” Doc. 43 at 6 (citation omitted),
although, of course, that was for preliminary injunction purposes. The FEC acknowledges that
WRTL IT s appeal-to-vote test, 127 S. Ct. at 2667, governs whether Hillary may be prohibited as
an el ectioneering communication, Doc. 43 at 6, 10, but proceeded to misinterpret and misapply
WRTL IT s test by missing the following points.

First, the WRTL II test specifically required that there be an unambiguous “appeal to vote”:
“[A] court should find that an ad is the functional equivalent of express advocacy only if the ad
is susceptible of no reasonable interpretation other than as an appeal to vote for or against a
specific candidate.” 127 S. Ct. at 2667 (emphasis added). See also id. at 2670 (“Because
WRTL’ s ads may reasonably be interpreted as something other than as an appeal to vote for or
against a specific candidate, we hold they are not the functional equivalent of express advo-
cacy.” (emphasis added)). See infra at 37-38 (nature of “appeal to vote”).

Second, WRTL II expressly required that the search for this unambiguous “ appeal to vote”
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must focus on the language of the communication itself, i.e., the test “must be objective,
focusing on the substance of the communication rather than amorphous considerations of intent
and effect.” 1d. at 2666 (emphasis added). This focus on the actual words of the communication
isadso required by WRTL IT srejection of reliance on “contextual factors.” Id. at 2669.

Third, WRTL II repeatedly required that where there is any doubt as to whether the
necessary unambiguous “appeal to vote” is present in the words of the communication then
there isnot an “appeal to vote” because all doubts and debatable words are to be resolved in
favor of the speaker. See id. at 2667, 2669 & n.7, 2674.

Fourth, WRTL II demanded both that there be unambiguous words containing an “appeal to
vote” and that all doubts be resolved in favor of unrestricted speech precisely because of the
dissolving-distinction problem that the Court had earlier identified, in Buckley, 424 U.S. 1. See
supra a 10, 14. WRTL II mentioned this dissolving-distinction problem twice, emphasizing its
vital importance to the Court’s First Amendment jurisprudence in thisarea. 127 S. Ct. at 2659,
2669. The dissolving distinction that required a bright, speech-protective line was the distinction
between (1) “discussion of issues and candidates,” which is present in Hillary, and (2) “advo-
cacy of election or defeat of candidates,” which is absent from Hillary. Buckley, 424 U.S. at 42.
The Court elaborated further on the necessity of a bright line—between (1) “ discussion,
laudation, [and] general advocacy” (present in Hillary) and (2) and “solicitation” (absent from
Hillary)—to protect issue advocacy, id. at 43, or what WRTL II called “political speech.”

WRTL II expressly held that this dissolving-digtinction problem may not be used to quash
the very intermingled discussion of issues and candidates that is at issue herein: * Discussion of
issues cannot be suppressed simply because the issues may also be pertinent in an election.” 127

S. Ct. at 2669. And it eaborated the point that the dissolving-distinction is a reason to protect,
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not restrict, free speech: “* The Government may not suppress lawful speech as the meansto
suppress unlawful speech. Protected speech does not become unprotected merely becauseit
resembles the latter. The Constitution requires the reverse.’” Id. at 2670 (citation omitted).

WRTL IT s test, then, requires examination of the words of the communication itself to see
if they make an unambiguous “appeal to vote for or against a specific candidate.” Thisinquiry
must be made without resort to external context or any effort to discern intent and effect. The
inquiry must be made subject to the governing principle that the intermingled “ discussion of
issues and candidates” is constitutionally protected, asis “discussion, laudation, [and] general
advocacy.” See supra. The WRTL II test does not include any dements of the application of that
test to grassroots lobbying that WRTL 11 did after establishing the actual test. See 127 S. Ct. at
2667. Thisis not a grassroots lobbying case, so it is unsurprising that there is no such single,
centrd issue throughout the documentary as would be expected with grassroots|obbying. But,
the documentary does contain the type of political speech that intermingles “discussion of issues
and candidates,” see supra, which is equally protected by the WRTL I test.

So the issue that must be decided is whether there are actual words in Hillary that contain
WRTL IT' s required unambiguous “ appeal to vote,” dso known as “advocacy of election or
defeat of candidates’ or “solicitation,” which may not be confused with protected “ discussion of
issues and candidates’ or “discussion, laudation, [and] general advocacy.” See supra. The
requirement that there be actual words advocating a vote is not a conflation of the appeal-to-vote
test with the express-advocacy test by requiring magic words. Whileit is clear in the wake of
McConnell and WRTL II that the express advocacy test requires “magic words’ (e.g., “vote
for”), see McConnell, 540 U.S. a 126; WRTL 11, 127 S. Ct. at 2669 n.7), McConnell and WRTL

11 approved a highly-limited extension of congressional ability to regulate communications
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beyond magic words. Central to this new class of “electioneering communications’ isthe
requirement that they contain an “appeal to vote.” WRTL 11, 127 S. Ct. at 2667. It must not be
assumed that this choice of words happened haphazardly. Rather, WRTL IT s language was
carefully chosen to go beyond “vote for” but not beyond words clearly advocating a vote.

It isinstructive to compare and contrast the appeal-to-vote test with the Ninth Circuit’s
attempt, in FEC v. Furgatch, 807 F.2d 857 (9th Cir. 1987), to frame an express-advocecy test
that went beyond the magic words. Of course, as noted above, McConnell and WRTL II made it
clear that express advocacy requires the magic words, so no other express-advocacy test is now
permissible and Furgatch is adead letter. But Furgatch illuminates the outer limit of an effort to
permit government regulation beyond magic words, alimit that WRTL II clearly drew back from
at points and did not in any way go beyond. Furgatch dealt with a newspaper ad that concluded
with these words concerning President and candidate JJmmy Carter: “It is an attempt to hide his
own record, or lack of it. If he succeeds the country will be burdened with four more years of
incoherenci es, ineptness and illusion, as he leaves alegacy of low-level campaigning. DON'T
LET HIM DO IT.” Id. at 858. The Ninth Circuit adopted the following express-advocecy test:

We concludethat speech need not include any of thewordslisted in Buckley to be express

advocacy . . ., but it must, when read as a whole, and with limited reference to external

events, be susceptible of no other reasonable interpretation but as an exhortation to vote
for or against a specific candidate. This standard can be broken into three main compo-
nents. First, even if it is not presented in the clearest, most explicit language, speech is

“express’ for present purposesif itsmessage is ummistakable and unambiguous, SUgges-

tive of only one plausible meaning. Second, speech may only be termed “advocacy” if it
presentsaclear plea for action, and thus speech that is merely informativeis not covered

by the Act. Finally, it must be clear what action is advocated. Speech cannot be “ express

advocacy of theelection or defeat of aclearlyidentified candidate” when reasonableminds

could differ asto whether it encourages avotefor or aganst acandidate or encouragesthe

reader to take some other kind of action. [/d. at 863-64 (emphasis added.]

In its appeal-to-vote test, WRTL II rejected any reliance on “external events,” requiring that
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the objective words of the communication itself must be the focus. 127 S. Ct. at 2666. Of
course, an electioneering communication by definition is broadcast near an election, identifies a
candidate, and targets the candidate’ s constituents, so there is a built-in relevant context. Like
WRTL II, Furgatch mandated that the message must be “unambiguous’ and that all doubts are
resolved in favor of the speaker. And just as WRTL II requires an unambiguous “ appeal to vote,”
Furgatch mandated “an exhortation to vote,” which must be a*“ clear pleafor action” that
“encourages avote.”* In Furgatch, the Ninth Circuit decided that “Don’t let him do it!” was
such aclear pleafor action that constituted an unambiguous exhortation to vote without saying
“vote against.” WRTL II was not endorsing a test going beyond the controversial Furgatch
decision, so the “appeal to vote’ language of the WRTL I test must be taken at |east as seriously
as the Ninth Circuit took its “exhortation to vote” or “clear pleafor action” requirement.

In arguing for dismissal of Count 3, FEC counsel set out alaundry list of quotations from
Hillary, Doc. 43 a 6-9, that they believe al add up to the conclusion that Hillary is * susceptible
of no reasonable interpretation other than as an appeal to vote against her.” Id. at 10. But they
pointed to no quotation that actualy zas words containing an unambiguous “ apped to vote.”
There is no “exhortation to vote,” nor a*“clear pleafor action” that “encourages avote,” nor
even a“Don’t let her do it!” None of the FEC's cited quotations contains the requisite “appeal to

vote.” Thetest isnot whether a series of statements that contain no “appeal to vote” is perceived

»Even before McConnell and WRTL I effectively overruled Furgatch, the Ninth Circuit
made clear that some express words of advocacy wererequired under the Furgatch express advo-
cacy test: “aclose reading of Furgatch indicates that we presumed express advocacy must con-
tain some explicit words of advocacy. See id. at 864 (noting that ‘ context cannot supply a mean-
ing that isincompatible with, or simply unrelated to, the clear import of the words'). * Context,’
we emphasized, ‘ remains a consideraion, but an ancillary one, peripheral to the words them-
selves.” Id. at 863.” California Pro-Life Council v. Getman, 328 F.3d 1088, 1098 (9th Cir. 2003)
(emphasisin original).
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by FEC counsel to add up to “an appeal to vote’—based apparently on forbidden consider-
ations—but whether there are words that contain an unambiguous “appeal to vote.” Under the
proper test, a series of statements that contain no “apped to vote” may not be added to achieve a
cumul ative result they individually lack. A series of zeroes totals nothing.

Hillary also “may reasonably be interpreted as something other than as an appeal to vote,”
WRTL II, 127 S. Ct. a 2670 (emphasis added). A reasonable interpretationisthat it isafull-
length, documentary movie about Senator Clinton, and such a movie enjoys dl the protection
historically afforded to any book about a public figure. Hillary is the functional equivalent of a
book, not of the 30- or 60-second ads that were the target of Congressin BCRA and at issuein
McConnell. Thefact that it isin the medium of a documentary film that can be viewed in a
theater, brought home on a DV D, or watched on television does not vitiate the historical protec-
tion afforded to books and their modern equivalents. If the difference in medium matters when it
comes to First Amendment protection for the functional equivalent of abook, then the govern-
ment could freely engage in high-tech “book burnings” without restriction.

Examination of the McConnell record indicates that full-length documentary films were
nowhere in the sights of the campaign finance reform lobby or Congress in promoting and
passing BCRA, nor were they in the consideration of the district court or the Supreme Court in
McConnell. McConnell specifically identified the focus of BCRA as being “ advertisements,”
“ads,” and “commercials’ see McConnell, 540 U.S. at 126-28, and the opinion nowhere
mentioned a book or amovie as the focus of the case. McConnell specifically identified the sort
of communication that it perceived to be the problem that BCRA addressed, i.e, the Bill
Yellowtail “ad,” which was a brief commercial. /d. at 193 n.78.

In the McConnell three-judge district court, the court’s per curiam memorandum opinion
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plainly identified “ads’ as being the communications & issue in that facid challenge, actually
equating “electioneering communication” and “so-called ‘issue ads’”: “ Section 201 of BCRA
sets forth a primary, and a‘backup’ definition, of an ‘electioneering communication’ (i.e., so-
called ‘issue ads’).” McConnell, 251 F. Supp. 2d at 184 (emphasis added). In itsfinding of fact
regarding BCRA'’ s disclosure provisions (including findings concerning the FEC’ s expert testi-
mony), the court consistently spoke of “ads’ and “advertisements,” never movies. See id. at 229-
33. Similarly, the three separate opinions are replete with references to “ads’ and “advertise-
ments,” but not movies. Judge Leon specifically identified sham issue ads as the BCRA target:
“In an attempt to prevent actual and apparent corruption arising from the funding of such sham
issue advertisements, Congress enacted a sweeping set of reforms. . ..” Id. at 757 (op. of Leon,
J.) (emphasis added). And he cited the studies on which the government relied to defend the
el ectioneering communications prohibition, which studies only examined advertisements (both
“genuine”’ and “sham”). Id. at 796-97. Judge Henderson's factud findings specifically pointed to
a 30-minute NRA “infomercia” and two 30-minute “news magazine[s]” that would have been
captured by the “ electioneering communication” definition, but which the studies on which the
government relied failed to include, and which she said would have altered the percentage of
genuine issue ads captured (for she considered them genuine issue advocecy) as compared to
sham issue ads captured (for substantial overbreadth analysis). Id. at 305-06, 316-17 (op. of
Henderson, J.). Judge Kollar-Kotelly' s opinion likewise confirmed that the studies offered to
justify BCRA'’ s el ectioneering communications restrictions were based on “ advertisements.”
See, e.g., id. a 719-24 (op. of Kollar-Kotelly, J.).

A full-length documentary movie shown in theaters, sold on DV D, with a compendium

book on which Citizens has received an advance royalty on sales, SUMF { 23, is not the same as
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an “ad,” or even an “infomercid” or a*“news magazine” (which are generally not also shown in
theaters and sold as movies on DVDs), even if the movieis broadcast. Given McConnell’ s focus
and record, there is no justification for treating a full-length documentary movie—especially one
with neither express advocacy nor “an appeal to vote”—as in any way being “the functional
equivalent of express advocacy.” WRTL 11, 127 S. Ct. a 2667. The problem that McConnell
identified as being a compelling justification for the € ectioneering communication prohibition
had to do with ads, not movies. 540 U.S. at 126-28. There was no record evidence that movies
were a problem, so neither McConnell nor the studies (of ads) on which it relied provide any
support for applying the Disclosure Requirements or Prohibition to a full-length movie.

The fact that this documentary is unflattering to Senator Clinton does not convert it into an
unprotected “sham issue ad” any more than Michael Moore’ s criticisms of President George W.
Bush in Fahrenheit 9/11 make his movie a*“sham issue ad.” Movies were simply not at issuein
McConnell and they may “reasonably be interpreted as something other than as an appeal to
vote for or against a specific candidate’—i.e., they are about the traditional First Amendment
goals of communicating ideas and viewpoints, discussing public figures and issues, and
(usually, it is hoped) making money by sales—so they “are not the functional equivalent of
express advocacy, and therefore fall outside the scope of McConnell’ sholding.” Id. at 2670.

The fact that Citizens would pay afee in connection with the broadcasting of Hillary does
not change the fact that Hillary is the functional equivalent of a book, not an ad. See SUMF
1 41. Asamatter of law, the presence or absence of afee has nothing to do with whether a
communication is or is not an “electioneering communication.” Initially, the FEC promulgated a
rule, former 11 C.F.R. § 100.29(b)(3)(i), that only communications broadcast “for afee” were

within the “electioneering communication” definition. Thiswas overturned in Shays v. FEC,
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337 F. Supp. 2d 28 (D.D.C. 2004), aff’d 414 F.3d (D.C. Cir. 2005), reh’g en banc denied, NO.
04-5352 (D.C. Cir. Oct. 21, 2005), and the FEC issued a new rule indicating that the payment of
afeewasirrelevant. See 70 Fed. Reg. 75713. And the historically-recognized constitutional
protection afforded to books under freedoms of speech and press has also never turned on
whether the book was published for afee or whether an author was fortunate enough to get a
publisher to foot the bill. In book publishing there are a variety of arrangements for publica-
tion—from self-publishing, to sharing expense and risk with a publisher, to arrangements where
apublisher pays dl of the costs—and there is a wide range of agreements as to the payment of
royalties. For constitutional purposes, self-published books have all of the First Amendment
protection afforded books entirely funded by publishers. These same principles apply to Hillary,
the functional equivalent of a book.

Ignoring WRTL IT' s actual “appeal to vote’ test, the clear distinction between “ads’ and
movies, the broad scope that WRTL 11 established for issue advocacy, the reasonable interpreta-
tion that Hillary has other than as “an appeal to vote,” and the dear constitutional protection for
books and movies, the FEC attempted, in seeking dismissal of Count 3, to substitute elements of
WRTL IT' s application of its“appeal to vote’ test to grassroots lobbying, which is not at issue
here. Asthe FEC noted, Doc. 43 at 6 n.1, Citizens has already acknowledged that Hillary
discusses elections and candidacy and that it is critical of Senator Clinton in several ways. The
FEC lists some examples. Id. at 6-9. But of course, the WRTL II test does not require that there
be no discussion of dections or candidacy in order to avoid the Prohibition, nor even that a
communication not criticize acandidate, but only that there be an unambiguous “apped to
vote,” which is the one thing the FEC has been unable to demonstrate. Insead, the FEC hasto

date made the error of attempting to substitute a particular application of the WRTL Il test to a
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particular set of factsin the particular context of grassroots lobbying for the test itself.

Asto the presence or absence of criticism, the FEC has specificdly settled two casesin
which there was criticism of a candidate but where the FEC agreed that, under WRTL 11, these
el ectioneering communications could not be prohibited. See supra at 16-17. In both of these
cases, the FEC and the intervenors (BCRA prime sponsors Sen. McCain et a.) agreed to a
stipulated judgment conceding that the ads at issue were protected issue advocacy under WRTL
IT’ stest. So there is now no gquestion that communications stating a candidate’ s position and
characterizing that position in away that praises or criticizes the candidate may be fully
protected issue advocacy and excluded from the el ectioneering communication definition.

Moreover, the FEC has now conceded that the “ Questions” ad is not subject to the
prohibition, although it did not concede that it fell within the FEC's safe harbor provision,® and
that ad describes Senator Clinton in several ways that the FEC must surely think are critical of
her “character, qualifications, or fitness for office.” 11 C.F.R. § 114.15(b)(2). So the FEC has
already conceded that whether or not there is an unambiguous “ appeal to vote” does not turn on
whether thereis criticism. And when the FEC conceded that “ Questions” met WRTL IT s apped-
to-vote test, Doc. #33 at 17, it also conceded that a communication could meet the appedal -to-
vote test without meeting the safe harbor factors, which isinconsistent with the FEC’ s argument
using the safe-harbor factors as the reason why Hillary fails the appeal-to-vote test.

And the FEC’ s argument that Hillary ** does not focus on legislative issues,”” Doc. 43 at 9
(citation omitted), is a meaningless argument beyond the grassroots lobbying context. WRTL 11

in fact defined “issue advocacy,” i.e., “political speech,” without resort to afocus on alegisla-

*The safe harbor isat 11 C.F.R. § 114.15(b). It provides much of the language on which the
FEC reliesin its briefing concerning whether Hillary is prohibited.
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tive issues: “Issue advocacy conveys information and educates. An issue ad’simpact on an
election, if it exists at al, will come only after the voters hear the information and choose—
uninvited by the ad—to factor it into their voting decisions.” 127 S. Ct. at 2667. Hillary in fact,
discusses a wide range of issues, as the FEC has noted, Doc. 43 at 9, doing so in the approved
context of the intermingled “‘ discussion of issues and candidates.”” WRTL II, 127 S. Ct. at 2669
(quoting Buckley, 424 U.S. a 42). In abook or a documentary movie about a public figure, a
central issue will be that public figure—What is she like? What does she think? What has she
done?— but that has never warranted government suppression of abook since the passage of the
First Amendment, just asit may not justify suppression of a documentary movie. Talking about
and criticizing public officialsis at the core of First Amendment protection.

In fact, WRTL II was decided in response to the FEC’s and Intervenors argument that
criticism was the real indicator of the wrong intent that made an el ectioneering communication
subject to prohibition and to WRTL’ s extended argumentation that criticism of public officials
is at the core, not the periphery, of First Amendment protection, see Brief for Appellee at 1-5,
WRTL II, 127 S. Ct. 2652, which included the following quote about criticism:

This struggle of the government to silence the people continues here as BCRA sponsors,

Intervenors herein, defend the “ el ectioneering communication” prohibition by declaring

that quashing criticismisthetrueintent behind the provision and thus arguethat broadcast

ads are sham, not genuine, if the ads (a) “took a critical stance regarding a candidate’ s

position on an issue” and (b) “referred to the candidate by name.” Intervenors Br. at 22

(emphass added). Intervenors' Brief is replete with complaints about Senators being

criticized for their positions on acurrent legisative matter. See id. at 3, 10, 11, 15, 16, 22,

23n.11, 24, 25n.14, 27, 28, 36. So isthe FEC’ s Brief. See FEC Br. at 10, 11, 19, 20, 33,

44, 48. [Brief for Appellee at 5, WRTL 11, 127 S. Ct. 2652.]

WRTL II clearly rejected the FEC’ s notion then, as this Court must do now, that if citizens

criticize public officials then the government may restrict their speech. Such pre-Revolutionary

British and European thought was rejected in this Republic with the First Amendment.
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In sum, Hillary is not subject to the e ectioneering communication prohibition, both

because it contains no language expressing the requisite unambiguous “ appeal to vote” and

because the evidence on which McConnell relied, as well as that opinion itself, had solely to do

with ads, not full-length movies, which are the functional equivalent of protected books. The

Prohibition is unconstitutional as applied to Hillary for these reasons. And because Hillary is

not unambiguously campaign related under WRTL IT s appeal -to-vote test, the Disclosure

Requirements are unconstitutional as applied to it.

Conclusion

For the reasons stated, Citizens' summary judgment motion should be granted.
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United States District Court
District of Columbia

Citizens United,
Plaintiff,
V. Civ. No. 07-2240 (ARR, RCL, RWR)
Federal Election Commission,
Defendant.

Plaintiff’s Statement of Undisputed Material Facts

Citizens United has moved for summary judgment in its favor. Fed. R. Civ. P. 60. In support
of that motion, Citizens United provides this statement of materid facts with references to
supporting evidence. LCVR 7(h).%’

1. Plaintiff CitizensUnitedisanonstock, nonprofit (under 26 U.S.C. §501(c)(4)), membership,
Virginia corporation with its principal office in Washington, District of Columbia. AVC { 5.

2. Defendant Federal Election Commission (“FEC”) is the government agency with
enforcement authority over FECA. AVC | 6.

3. Citizens United was founded in 1988. Its purposeisto promote the social welfare through
informing and educating the publicon conservativeideas and positionsonissues, including national
defense, the free enterprise system, belief in God, and the family as the basic unit of society. Its
current annual budget isabout $12 million. Citizens United has arelated § 501(c)(3) entity called
Citizens United Foundation (“CUF"). AVC { 7.

4. Citizens United is not a “qualified nonprofit corporation” because it receives corporate

donationsand engagesin businessactivities. See 11 C.F.R. §114.10 (exempting certainideol ogical,

“’Key to Evidentiary Citations: Amended Verified Complaint (Docket #22) = AVC;
Affidavit of David N. Bossie (Attachment 1 hereto) = Bossie Aff.
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nonstock, nonprofit corporations from the el ectioneering communication prohibition). AVC 8.

5. One of the principal means by which Citizens United fulfills its purposes is through the
production and distribution of documentary films. Itsfirst major documentary film, in 2004, was
entitled Celsius 41.11: The Temperature at Which the Brain Begins to Die. The film was a
conservative reponse to Michael M oore’s documentary Fahrenheit 9/11 and was shown in over
100 theatersin 2004. It continues to be sold in DVD format. AVC 1 9.

6. 1n 2005, CitizensUnited and CUF co-produced Broken Promises: The United Nations at 60,
which was an expose on the United Nations narrated by noted actor Ron Silver. This film was
released in DVD format. AVC 1 10.

7. In 2006, Citizens United and CUF co-produced two films. Border War: The Battle Over
lllegal Immigration and ACLU: At War With America. Border War had alimited theatrical re ease
and was sold on DVD. ACLU wasreleased only in DVD format. AVC § 11.

8. Broken Promises and Border War have competed for and won anumber of awardsfrom the
motion picture industry. Broken Promises won a Special Jury Remi Award a the 2006 Houston
International Film Festival. Border War won best feature documentary at the 2006 Liberty FHIm
Festivd, a Silver Remi Award at the 2007 Houston International Film Festival, and best feature
documentary film honorsfrom the American Film Renaissance in February 2007. Border War also
qualified for consideration under the Academy of Motion Picture Arts and Sciences demanding
criteriafor nomination to the 79th Academy Awards in February 2007. AVC | 12.

9. In 2007, CUF produced Rediscovering God in America, which is narrated by Newt and
Calista Gingrich. This film premiered in Washington, D.C., and New York City and is now
available in DVD format only. As of December 11, 2007, the film was the top selling historical

documentary on Amazon.com. AVC 13.
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10. At thetime of filing itscomplaint, Citizens United wasin the final stages of production on
a feature length documentary film on Senator Hillary Clinton entitled Hillary: The Movie. This
issue-advocacy film was expected to be released somewhere in the December 2007 to February
2008 time-frame and was slated for theaters, cable on-demand broadcast, and DVD sales. AVC
114,

11. The documentary film Hillary: The Movie was completed on January 4, 2008, and was
released to members of the news mediain DVD format. A true and correct copy of the final
transcript was filed with this Court as Document #32 (filed Jan. 7, 2008). Bossie Aff. 4.

12. Hillary has been shown in theaters on the following 2008 datesin the citiesindicated: Jan.
14 (Washington, DC); Jan. 16 (New Y ork, NY); Jan. 17 (LasVegas, NV); Jan. 22 (Greenville, SC);
Jan. 23 (Tampa, FL); Jan. 24 (New York, NY); Jan. 30 (Phoenix, AZ); Feb. 1 (San Diego, CA);
Feb. 2 (Santa Ana, CA); Feb. 11 (Seattle, WA); March 4 (Orlando, FL); Apr. 3 (Santa Barbara,
CA); Apr. 21 (Brooklyn, OH). Bossie Aff. § 5.

13. Hillary is currently avalable for sale at www.hillarythemovie.com for $23.95 (plus
shipping & handling) with patrons requested to allow two weeks for delivery. Hillary is aso
available at www.amazon.com for $21.99 (plus shipping & handling). Bossie Aff. 1 6.

14. Based on long experience with marketing Citizens United’ s documentaries, it isDavid N.
Bossie’ s opinion that Citizens United’ sinability to broadcast the ads set out in the complaint (the
adsareavailablefor viewing a www.hillarythemovie.com)isdecreasing salesof Hillary DV Dsand
tickets for theater screenings. In fact, it has been impossible to do the usual thegtrical release in
numerous theaters due to the inability to broadcast the advertisements. Bossie Aff. 7.

15. Citizens United continues to plan to broadcast its ads for Hillary and for a documentary

concerning Barack Obama during dectioneering communication periods before presidential
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primaries, the Democratic Party convention, and the general election in numerous statesif timdy
judicia relief is granted, all as set out and verified in the original and amended complaints. The
time-bound detail sof theadvertising plansthat wereoriginally set out inthecomplaint, AVC {17,
20, are no longer possible, but HLW yet intends to do what broadcasting isfeasibleif it obtainsthe
requested judicia relief in a timely fashion. And Citizens United reaffirms its intention to do
materidly similar advertising in materially similar situations in the future. Bossie Aff. 8; AVC
125.

16. Citizens United is planning a documentary film on presidential candidate Senator Barack
Obama, which it anticipates being ready for release by June 2008. It will raise similar issues as
Hillary, and Citizens United will similarly wish to broadcast adsthat name Senator Obamaand will
be broadcast during el ectioneering communication periods. The ads and movie, if broadcast, will
be el ectioneering communications. However, it isimpossible to present the movie and ads to the
Court now in arequest for declaratory and injunctive relief because they are not prepared for the
Court to review. The ads cannot even be prepared in advance because they will be based on
materials from the movie, which is not ready now. Bossie Aff. 9.

17. Citizens United could not obtain an FEC advisory opinion now, or in the near future,
concerning the Senator Obama documentary because the documentary is not finished, the ads
cannot yet be done, and there are not enough FEC Commissioners presently to enable the FEC to
render advisory opinions. Bossie Aff. § 10.

18. Citizens United does not know now whether it will be offered an opportunity to broadcast
the Obama documentary on television, as it was offered for Hillary, and such offers are usually
made when amovie is completed or nearly completed. Bossie Aff. 11,

19. Based on how the FEC has analyzed Hillary and its Ads, Citizens United will be chilled

SJ Facts 4



Case 1:07-cv-02240-RCL-RWR  Document 52  Filed 05/16/2008 Page 57 of 64

as to the Obama documentary and its ads in the same manner. Bossie Aff. { 12.

20. The FEC concedes that the two 10-second ads fit its regulatory commercial transaction
exception to the prohibition on broadcasting el ectioneering communications, but it assertsthat the
30-second ad, “Questions,” does not fall within that safe harbor. Opp’nto 2d Mat. for Preim. Inj.
(Doc. #33) at 17. However, the FEC does concedethat “ on balance’ the* Questions” ad isprotected
from prohibition under the appeal-to-vote test of FEC v. Wisconsin Right to Life, 127 S. Ct. 2652,
2667 (2007) (“WRTL II"). Seven days after the present suit was filed, the FEC was unsure whether
“Questions” was a protected ad—under its regulatory test or WRTL IT' s test—and declared that it
needed moretimeto make up itsmind. Opp’ nto Mot. for Consol’n (Doc. #19) at 8. Seventeen days
later, the FEC finally conduded that the 30-second ad was protected under WRTL II. The FEC said
that (a) it was uncertain as to whether the ad fit the FEC rul€ s safe harbor, but (b) “on balance” it
was a protected ad under WRTL I1. See Doc. #33 a 17. This analysis indicates a balancing of
unidentified factors. Bossie Aff.  13.

21. Asto Hillary, the FEC declared it was not protected by WRTL II from prohibition, based
on identified phrases without mentioning any balancing. See Doc. #33 & 14. This anaysis
apparently differed from the balancing used as to Questions. Bossie Aff.  14.

22. The FEC' sdelay and imprecision in analysis of these two communications, lack of bright
lines, and apparent substitution of abalancing test for WRTL II' sno-other-reasonabl e-interpretation
test makes it impossible for Citizens United to know whether the FEC will consider its Obama
documentary and ads to be subject to prohibition as electioneering communications. Bossie Aff.
115.

23. Hillary: The Movie includes interviews with numerous individuals and many scenes of

Senator Clinton at public appearances. It is about 90 minutes in length. It does not expressly

SJ Facts 5



Case 1:07-cv-02240-RCL-RWR  Document 52  Filed 05/16/2008 Page 58 of 64

advocate Senator Clinton’s eection or defeat, but it discusses her Senate record, her White House
record during President Bill Clinton’ s presidency, and her presidential bid. Someintervieweesalso
express opinions on whether she would make a good president. A compendium book is being
published by Thomas Neson Publishers, which has purchased the book rights to the film and is
paying Citizens United an advanceroydty on sales. Neither of the Disd osure Requirements applies
to the documentary itself (unlessit is broadcast). AVC { 14.

24. When Citizens United produced Celsius 41.11 in 2004, it ran national broadcast ads
promoting thefilm. Theoriginal version of the ads had images and sound bites of President George
Bush and Senator John Kerry, but those images and sound bites had to be del eted from the ads due
to the el ectioneering communication prohibition. Prior to running the ads, Citizens United received
FEC Advisory Opinion 2004-30, stating that its film and film ads would qualify as dectioneering
communications and would not be exempt under the Press Exemption. AVC { 15.

25. Citizens United intends to fund television ads (“ Ads’) to promote Hillary: The Movie that
will meet the el ectioneering communication definition at 2 U.S.C. § 434(f)(3). A true and correct
transcript of the Adsis attached to the Amended Verified Complaint. See AV C Exhibit 1. Citizens
United hasnot, and will not, coordinate the production and broadcast of the Adswith any candidate,
campaign committee, political committee, or political party. AVC  16.

26. Thefirst of Citizens United’s Adsisin the following words:

“Wait”

10

[Image(s) of HRC on screen]

If you thought you knew everything about Hillary Clinton . . . wait "til you see the movie.
[Film Title Card]

[Visual Only] Hillary: The Movie.

[Visua Only] www.hillarythemovie.com.
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AV C Exhibit 1.
27. The second of Citizens United’s Adsisin the following words:

“Pants”
:10
[Image(s) of HRC on Screen)

First, akind word about Hillary Clinton: [Ann Coulter Speaking & Visual] She looks good in
a pant suit.

Now, amovie about everything else.
[Film Title Card]

[Visua Only] Hillary: The Movie
[Visual Only] www.hillarythemovie.com

AV C Exhibit 1.
28. The third of Citizens United’s Adsisin the following words:

“Questions”

:30

[Image(s) of HRC on Screen]
Who is Hillary Clinton?

[JEFF GERTH Speaking & Visual] [S]he' scontinually trying to redefine herself and figureout
who sheis. ..

[ANN COULTER Spesaking & Visual] [A]t least with Bill Clinton he was just good time
Charlie. Hillary’s got an agenda.. . .

[DICK MORRIS Spesaking & Visud] Hillary is the closest thing we have in Americato a
European socidist . . .

If you thought you knew everything about Hillary Clinton . . . wait "til you see the movie.
[Film Title Card]

[Visual Only] Hillary: The Movie. In theaters [on DV D] January 2007.

[Visual Only] www:.hillarythemovie.com.

AV C Exhibit 1.
29. TheAdsthat CitizensUnited intendsto broadcast will meet the el ectioneering communica-

tions definition at 2 U.S.C. § 434(f)(3) and 11 C.F.R. § 100.29 because they (a) will be broadcast
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on Fox News cable and major network stations so that they (b) will be receivable by more than
50,000 persons, see http://gullfoss2.fcc.gov/iecd (Federal Communications Commission’s
Electioneering Communications Database), in states where caucuses, conventions, or primary
elections will be selecting a Democratic party nominee, (¢) will clearly reference Senator Clinton,
apresidential candidate, and (d) will be made within 30 days before the caucuses, conventions, or
primariesin theidentified states (with el ectioneering communication periodsindicated) where she
will be on the ballot. AVC  17.

30. In the amended complaint, Citizens United declared its intent to broadcast the Adsin the
following: Towa Presidential Caucus(12/04/07 - 01/03/08); New Hampshire Presidential Primary
(12/09/07 - 01/08/08); Michigan Presidential Primary (12/16/07 - 01/15/08); Nevada Presidential
Caucus (12/20/07 - 01/19/08); South Carolina Presidential Primary (D) (12/27/07 - 01/26/08);
Florida Presidential Primary (12/30/07 - 01/29/08). See http://www.fec.gov/info/charts ec dates
prez.shtml (electioneering communication periods). AVC { 17.

31. Citizens United will broadcast the 30-second, issue-advocacy ad entitled “ Questions’ on
Fox News cable, and may broadcast it on major television network stations, too. Citizens United
will broadcast the 10-second ads “Wait” and “Pants” on mgjor television network stations, but not
on Fox News. The disclaimer language mandated by FEC rule, see 11 C.F.R. § 110.11, takes about
4 seconds to narrate, making 10-second ads virtualy impossible and 30-second ads extremely
difficult to do and have any significant time left for substantive communication. AVC { 18.

32. Citizens United’s Ads will promote showings of Hillary: The Movie in theaters and sales
of Hillary in DVD format and refer viewers to www.hillarythemovie.com for more information

about the documentary and how to see or purchaseit. AVC { 19.
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33. In the complaint, Citizens United declared its desire to begin broadcasting its Ads on
Monday, December 17, 2007, and run them through themiddle of January for itsinitia mediabuy.
However, because it will not run the Ads absent the requested relief from this Court, Citizens
United declared its intent to begin broadcasting its ads when it getsthe relief requested herein and
run them through the middle of January for itsinitial mediabuy. If Senator Clinton becomes the
presidential nominee of her party, Citizens United will again plan to run the Ads (and possibly
materially-smilar ads) on Fox News cable (and possibly other broadcast outlets) within 30 days
before the Democratic National Committee Convention (el ectioneering communication periodis
07/29/08 - 08/28/08) and within 60 days of the November general election (electioneering
communication period is 09/05/08 - 11/04/08). See http://www.fec.gov/info/charts ec dates
prez.shtml. At these times, the Ads will also meet the electioneering communication definition.
Citizens United believesthat these are the timeswhen the public’ sinterest in Senator Clinton will
be at its peak, which is the key to maximizing box office, cable on-demand, and DVD sales for
Hillary. AVC { 20.

34.The Ads are subject to the Disclosure Requirements because the FEC recently refused
requeststo exclude from the Disclosure Requirements “ el ectioneering communications’ that meet
the Supreme Court’ sissue-advocacy safe harbor, WRTL 11, 127 S. Ct. at 2667 (appeal-to-votetest),
or the FEC’s own commercial-transaction safe harbor. See http://www.fec.gov/law/ law_rule-
makings.shtml#ec07 (rulemaking documents, including requeststo eliminate disclosurefor ads not
subject to electioneering communication prohibition). AVC | 22.

35. One of the chief concerns with the Reporting Requirement is the disclosure of donorswho

may then be subject to various forms of retaliation by political opponents. Citizens United noted,
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on information and belief, that the Clinton White House had in its possession over 1,000 FBI files
on political opponents. See, e.g., Neil A. Lewis, White House Got More Files Than Disclosed, N.Y .
Times, June 12, 2007 (available by query at google.com). AVC | 23.

36. Citizens United recited in the amended complaint that it will have donors that it will be
required to disclose (as to name and address), absent the judicid relief requested here, because it
will pay for the Ads “exclusively from a segregated bank account established to pay for
el ectioneering communications permissible under 11 C.F.R. § 114.15" (ruleimplementing WRTL
11 by permitting corporate el ectioneering communications), to which donorswill have* donated an
amount aggregating $1,000 or more . . . since the first day of the preceding calendar year.” 11
C.F.R.8104.20. 124. But Citizens United will not make any el ecti oneering communi cationsunless
it obtainsthe requested judicial relief, under which it would have to do no disclosure as to donors,
see AVC 1 26, e@ther from its general fund or a segregated bank account.

37. Citizens United intends to broadcast materially-similar ads mentioning public figureswho
are candidatesin materially-similar situationsduring future el ectioneering communication periods
when publicinterestisat apeak. Thereisastrong likelihood that such similar situationswill recur,
given the facts that Plaintiff has engaged in similar activity in the past and that such activity is
common and regularly recurring for it—as are conflicting el ectioneering communication periods.
AVC 1 25, Bossie Aff. 7.

38. Citizens United intends to broadcast its Ads without complying with the Disclosure
Requirements, but it will not broadcast its Ads if it does not obtain the judicial rdief presently
requested. AVC 1 26.

39. If Citizens United does not obtain the judicial reief presently requested and decided to
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proceed with itsactivities as el ectioneering communications, it could not proceed with itsactivities
as planned. Instead, it would beforced to include the compelled speech of a disclaimer, which (a)
requiresit to mislead the public by identifying its speech as el ectioneering speech and (b) deprives
Citizens United of vduabletime in its short and expensive broadcast Ads. Adding the disclaimer
will preclude Citizens United from running its 10-second ads and will require it to revise its 30-
second ad so asto be much less effective—both as the issue advocacy that it isand asavehiclefor
promoting Hillary.: The Movie. And CitizensUnited will be compd ledtofilereports of itsactivity,
which (1) requires it to mislead the public by reporting its speech as dectioneering speech; (2)
deprives Citizens United of valuabletime and resourcesin complying with reporting requirements;
and (3) will, in Citizens United’ s belief based on long experience, substantially reduce the number
of donors and amount of donationsto Citizens United because many potential donors do not wish
to be publicly so identified for avariety of legitimate reasons. AVC | 27.

40. On December 20, 2007, a company that markets nationwide Video on Demand (“VOD”)
broadcasting of programson cabletel evison made an offer to Citizens United to broadcast Hillary:
The Movie, for afeeto be paid by Citizens United, to cable viewers nationwide (or to such markets
as remain appropriate when the judicial relief requested herein is provided). Hillary would be
broadcast under a“ Political Movies” component of “ Elections’ 08, anew channel sponsored by the
cable industry. The contract offered would be for 4 weeks. AVC { 28.

41. This broadcasting woul d bring Hillary within the el ectioneering communi cation definition
because the movie (a) will be broadcast on cable stationsso that it (b) will be receivable by more
than 50,000 persons, in states where caucuses, conventions, or primary elections will be selecting

aDemocratic party nominee, (¢) will clearly reference Senator Clinton, apresidential candidate, and
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(d) will be made within 30 days before the caucuses, conventions, or primaries in the states
identified in § 17 where she will be on the ballot. AVC { 29.

42. Citizens United intends to accept this offer to broadcast its documentary, but will not do
so unlessit receivesthe judicial relief requested herein because (a) it will have donors who would

have to be disclosed and it does not wish to comply with the Disclosure Requirements as to the
moviefor thereasonsstated in[AV C] 11123 & 27 and (b) the communi cation would be aprohibited
“electioneering communication” under BCRA because it is not exempt from the “ el ectioneering
communication” prohibition under the FEC's regulation at 11 C.F.R. § 114.15 (creating an
exception to the electioneering communication prohibition). AV C { 30.

43. If CitizensUnited does not obtain thejudicial relief presently requested asto Hillary, it will
not proceed with its activities as planned. In such an event, Citizens United will be deprived of its
constitutional rights and will suffer irreparable harm. AVC | 32.

44. Citizens United has no adequate remedy at law. AVC  33.

Respectfully submitted,

/s James Bopp, Jr.
James Bopp, Jr., D.C. Bar #C00041
Richard E. Coleson*
Jeffrey P. Gallant*
Clayton J. Callen*
Boprp, COLESON & BOSTROM
1 South Sixth Street
Terre Haute, IN 47807-3510
812/232-2434 telephone
812/235-3685 facamile

* pro hac vice motion granted
Counsel for Plaintiff
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