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Caplin h Drysdale, Chartered 

One Thomas Circle, NW. Suite 1100 
Washington, DC 20005 
202-862-5000 202-429-3301 Fax 
www.caplindrysdale.com 

June 8,2011 ^ 

o c ^ 
p. Christopher Hughey, Esq. grn g 
Acting Generd Counsel — 3:>n? 
Federd Election Commission ^cr, ^-11''^ 
999 E Street, N.W. 
Washington, D.C 20463 ^ § S o 3 3 

Re: Advisory Opinion Request—'̂ Frfends of TraditlonarBahking"" -

Dear Mr. Hughey: 

This letter is an Advisory Opinion Request filed on behdf of the Utah Bankers 
Association, a professiond and trade association for Utah's commercid banks, savings banks and 
industrid loan corporations that is a state-based affiliate of the American Bankers Association. 

' Utdi Bankers Association Action PAC, an existing.federd PAC connected to the Utah 
Bdikcrs AssociiEition ahd affiliated with the PACs of other state bankers association's, plans to 
sponsor a hew project cailed friends of Traditional Bdikiri^ ("FpTB").^ FOTB will be.?i. ' 
website and email .listjthat will advise interested individuals, to contnbute their personal fiinds to. 
particular federal candidates diiring each election cycle. FOTB will provide each recommended 
candidate's website and physiicd address, and individuds will send Iheir ovm contributions to the 
candidate. FOTB itself will not make monetary contributions to candidates or solicit 
contributions for FOTB itself FOTB will not reference state and loed candidates in its efforts. 
FOTB will dso not "bundle" contributions for subsequent delivery to candidates. All FOTB 
expenditures and disbursements will be reported according to Conimission niles.̂  

The paragraphs below describe the planned operations and activities of FOTB as a 
specid project of Utah Bankers Association Action PAC. The Commission's guidance is 
requested regarding the permissibility of these proposed operations and activities. 

'̂See Fed. Elation Comrn'n Adv. Ops. 1991-63,' I9977I6. 

^ FOTB-related expenditures and disbursements will be disclosed pn Utah Bankers Associatioii Action PACs Form 
3X. 11 C.F.R. §. 1^4.4(b)(l). In addition to completing Fprm 3X f<3r the applicable repoiting period: (1). Schedule E 
of Fbrm 3X will be' filed withiii 48 hours if FOTB spends $10,000 or more in a calendar year on express-aid vocacy 
communications "with respect to a-given election," includiiig email and oiiline solicitations for a'candidate;' and 
Schedule-E of Fbith' 3X will be filed within 24 hours if FOTB spends $r;000 or rhore on express-advocacy 
conmiunications, including email and online solicitations for a candidate, "with respect to a given election" within 
20 days of that election. 2 U. S.C. § 434(g)(1), (2);. 11 C.F.R. § 104.4(b)(2), (c). . . . . . 
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I. Banking Council and Advisorv Council Functions 

FOTB will be led by a Traditiond Banking Council and an Advisory Council that will 
include banking leaders from across the country. FOTB's Advisory Council will identify federal 
candidates who support policies favorable to traditiond banking. FOTB's Banking Council vnW 
then select a smdl number of federd candidates from the Advisory Council's list to recommend 
via FOTB's website and emdls. Members of both Councils will also ask individuds who are not 
Council members to visit FOTB's website and join FOTB's emdl list. 

A. FOTB Banking Council and Advisory Council Membership 

FOTB plans to invite staff members and presidents of state associations linked to the 
American Bankers Association to serve on FOTB's Banking Council and Advisory Council. 
The Commission has previously dlowed an entity's personnel may participate in all its affiliates' 
administrative functions,̂  even during work time.̂  FOTB is "affiliated" with dl American 
Bankers Association-related state association PACs due to its status as a Utah Bankers 
Association Action PAC project. Under these circumstances, may these state associations' 
personnel serve on FOTB's Councils, even during work time? 

Additiondly, FOTB plans to invite individuds who are not state association employees 
to serve on its Banking Council and Advisory Council, including unpdd state bankers 
association members. These Council members will serve in their persond, volimteer capacities. 
FOTB will inform them that they may not serve at their work superior's invitation, utilize 
subordinates' time to participate in FOTB, or use more than four hours of work time each month 
to volunteer for FOTB.^ In addition, any FOTB communication that lists Council members will 
indicate that corporate titles are for identification purposes only.̂  Under these circumstances, 
will these individuds be considered as serving on FOTB's Councils in their volunteer persond 
capacities? 

B. Council Members' Interactions with Federal Candidates 

FOTB plans to sponsor communications that reach the general public, such as emdls 
recommending financid support to particular federd candidates.̂  

FOTB emdls will be created and distributed independently from federd candidates and 
party committees.̂  Emdl communications are independent if they are not "made in cooperation. 

^ 11 C.F.R. § 114.1(b). See also Fed. Election Comm'n Adv. Op. 1977-19 (defining tfie scope of "administrative" 
tasks by stating that certain costs were not "administrative" expenses because they were not "incurred in pursuit of 
voluntary contributions, the maintenance of those contributions, or the utilization of those contributions for political 
purposes."). 

* Fed. Election Comm'n Adv. Op. 1995-12 at 9. See also Fed. Election Conmi'n Adv. Ops. 1997-13 at 4,1999-15 at 
6,1983-19 at 3,2006-33 at 3. 

^ 11 C.F.R. § 114.9(a)(l)(iii). Seealso 11 C.F.R. § ll4.2(f)(2)(i)(A). 

^See Fed. Election Comm'n Adv. Op. 2007-10. 

M1C.F.R. §114.5(i). 
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consultation or concert with, or at the request or suggestion of, a candidate."̂  FOTB will 
preserve its independence by requiring dl Council members to disclose any formd positions 
they hold in candidate campdgns before participating in any Council discussions. FOTB will 
dso exclude from Council membership any individud who holds a formd campdgn position. 
FOTB will dso require Council members to abstdn from voting to reconunend any candidate 
from whom they have received an FOTB-related request or suggestion, or with whom they have 
engaged in discussion regarding the candidate's campdgn plans projects, activities or needs. 
These and other practices will be memoridized in a formd Policy on Interactions with Federd 
Candidates and Politicd Party Representatives, which will be distributed to dl Council 
members.̂ ' If these procedures are implemented and followed, will FOTB's communications be 
independent from candidates, such that an in-kind contribution will not result? 

C. Council Members' Communications Regarding FOTB 

FOTB will also suggest that Banking Council and Advisory Council members 
periodicdly forward FOTB emdls to persond friends and acqudntances. As mentioned, these 
FOTB emdls will be sent to any member of the generd public. Council members will only use 
contact lists mdntdned by them persondly (i.e. "personal Rolodexes"). Corporate-mdntdned 
vendor and contact lists will not be utilized for these persond emdl messages. Findly, for each 
Banking Council and Advisory Council member who serves on a state bankers association staff, 
FOTB would make a $50 annud advance payment to that member's association to cover 
possible costs associated with forwarding FOTB emdls. Are Council members' 
communications consistent with federd campdgn finance laws under these conditions? 

II. Other Matters 

A. Funding FOTB's Communications and Administrative Activities 

As mentioned, Utah Bankers Association Action PAC will pay for FOTB's website and 
emdl expenses. The PAC plans to receive occasiond transfers from its "affiliated" conunittees 
and, in turn, use those funds to defray FOTB's communication costs (e.g., staff time in drafting 
emdl and web content, Intemet vendor costs, server time).^^ Administrative costs (e.g., legd 
and phone costs) associated with FOTB will be pdd directiy by the Utah Bankers Association. 

* Commission precedent indicates that FOTB's solicitation may maintain its "independence" even if a candidate 
accepts the contributions yielded from the solicitation. Fed. Election Comm'n Adv. Op. 2003-23 at 5. See also Fed. 
Election Comm'n Adv. Op. 2006-30. 

' 11 C.F.R. § 109.20(a). The "coordinated communications" test does not apply to FOTB's Intemet 
communications. 11 C.F.R. § 100.26 (omitting Intemet communications, Qther than paid ads on another's site, from 
the "public communication" definition); 11 C.F.R. § 109.21(c) (stating that "coordinated communications" only 
involve "public communications"). 

•° 11 CF.R. § 109.20(a). 

'' Attached hereto as Exhibit A. 

" I ICF .R . § 114.5(i). 

" 11 C.F.R.§ 110.3(c)(1). 
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The Association plans to accept payments from its affiliated state associations for FOTB-related 
administrative costs. FOTB does not plan to solicit any other contributions to fund its 
activities. Is FOTB's funding plan permissible under federd campdgn finance mles? 

B. Content of FOTB Website and Email Communications 

Again, FOTB will create and disseminate communications that will, among other things, 
recommend federd candidates to receive financid support. When writing these 
communications, FOTB will abide by the following guidelines: 

• FOTB's website and emdls will contdn appropriate legd discldmers;̂ ^ 
• FOTB will insert a statement clarifying that FOTB is not soliciting funds for itself or 

for any affiliated entity;*̂  and 
• FOTB will not suggest that contributors send funds to FOTB for subsequent 

"bundling" and delivery to candidates.'̂  

FOTB will suggest that recipients forward FOTB emdls and refer others to FOTB's website, as 
individuds who receive these generd-public communications will not be restricted in discussing 
tiie group's messages and activities. Is FOTB required to add any other discldmer statements to 
its messages under these circumstances? 

III. CONCLUSION 

The Utah Bankers Association respectfully requests the Commission's timely 
consideration of this Advisory Opinion Request. 

Sincerely, 

Kirk Jowers 
Matthew T. Sanderson 
Caplin & Drysdde, Chtd. 

'* Fed. Election Comm'n Adv. Op. 1997-13 at 4. 

' M l CF.R. §110.11(a)(1). 

'*5eellC.F.R. § 114.5(i). 

" 11 C.F.R. § 110.6. 



FRIENDS OF TRADITIONAL BANKING 
POLICY ON INTERACTIONS WITH FEDERAL CANDIDATES AND POLITICAL PARTY REPRESENTATIVES 

Friends of Traditional Banking ("FOTB"), a website and email list that will advise 
individuals to contribute their personal funds to particular federal candidates, intends to conduct 
its activities independently from federal candidates and political party representative^ All ro 
decisions regarding FOTB's activities are made by the organization's Banking Council andn: 
Advisory Council. o ?= 

This Policy on Interactions with Federal Candidates and Political Party Re^es^ntattycs 
lists below particular practices meant to maintain FOTB's independence from thef^^rsons^ 
This Policy will be distributed to all FOTB Banking Council aad^dvisory Coundtihemb^ 
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"Matthew Sanderson" 
<msanderson@capdale.com 
> 
06/27/2011 12:15 PM 

To <NStipanovic@fec.gov> 
cc <ARothstein@fec.gov>, <YBrown.ctr@fec.gov>, "Kirk 

Jowers" <kjowers@capdale.com> 
bcc 

Subject RE: Utah Bankers Association Advisory Opinion Request 

This is all correct. I should note on #3 below that the current intention is for the Councils' involvement 
in content formulation to be limited to selecting federal candidates to include in communications. 
Thank you. 

Matt 
(202)862-5046 (direct) 

msandersontaicapdale.coin 

From: NStipanovic@fec.gov [mailto:NStipanovlc@fec.gov] 
Sent: Monday, June 27, 2011 12:10 PM 
To: Matthew Sanderson 
Cc: ARothstein@fec.gov; YBrown.ctr@fec.gov 
Subject: Utah Bankers Association Advisory Opinion Request 
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Dear Mr. Sanderson: 

In our telephone conversation last Thursday, June 23rd, you provided us with additional information 
regarding Utah Bankers Association's request for an advisory opinion. We have set out below our 
understanding of certain points that you made during the conversation. Please review the statements 
below and either confirm their accuracy or correct any misperceptions. 

1. Friends of Traditional Banking (FOTB) is a specially branded communication of the Utah Bankers 
Association Action PAC (UBAPAC). FOTB will not have a separate legal personality from UBAPAC, nor 
will it have a separate bank account or operate out of a separate physical space. 

2. The disclaimer for FOTB communications will state (in a printed box) that the communications are " 
Paid for by Friends of Traditional Banking, a project of Utah Bankers Association Action PAC. Not 
authorized by any candidate or candidate's committee. www.FriendsOfrraditionalBankinQ.com." 

3. UBAPAC will assemble the Banking Council and the Advisory Council to formulate the communications, 
which will consist of a website and an email list. The two Councils will determine the content of the 
communications. 

4. Utah Bankers Association is an incorporated trade association with tax-exempt status under Section 
501(c)(6) of the Internal Revenue Code. 

Please respond via email. Your response may be treated as a supplement to Utah Bankers Association's 
advisory opinion request and, as such, may be posted on the Commission's website. 

Thank you very much for your cooperation. 



Neven F. Stipanovic 
Attorney, Policy Division 
Office of General Counsel 
U.S. Federal Election Commission 
Tel: 202-694-1650 

To ensure compliance with requirements imposed by the IRS, 
we inform you that, unless specifically indicated otherwise, 
any tax advice contained in this communication (including any 
attachments) was not intended or written to be used, and 
cannot be used, for the purpose of (i) avoiding tax-related 
penalties under the Internal Revenue Code, or (ii) promoting, 
marketing, or recommending to another party any tax-related 
matter addressed herein. 

This message is for the use of the intended recipient only. It is 
from a law firm and may contain information that is privileged and 
confidential. If you are not the intended recipient any disclosure, 
copying, future distribution, or use of this communication is 
prohibited. If you have received this communication in error, please 
advise us by return e-mail, or if you have received this communication 
by fcLX advise us by telephone and delete/destroy the document. 


